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MILITARY LAW REVIEW

The Military Law Review, Bicentennial Issue commermnorates the 200th
anniversary of the Judge Advocate General's Corps, U.S. Army, in
July 1975. This special edition is designed to make reprints of 17
articles which have significantly influenced the development and
administration of military law conveniently available to all practition-
ers. The articles selected for republication have been chosen from a
wide range of legal periodicals and address the history, growth and
breadth, as well as the future of military law.

The Military Law Review does not purport to promulgate
Department of the Army policy or to be in any sense directory. The
opinions reflected in each article and the prefatory comments are those
of the author and the editors respectively and do not necessarily reflect
the views of The Judge Advocate General or any governmental
agency.,

Articles, comments, recent development notes, and book reviews
should be submitted in duplicate, triple spaced, to the Editor, Military
Law Review, The Judge Advocate General's School, U.S. Army,
Charlottesville, Virginia 22901. Footnotes should be triple spaced and
appear as a separate appendix at the end of the text. Citations should
conform to the Uniform System of Citation (11th edition 1967) copy-
righted by the Columbia, Harvard, and University of Pennsylvania Law
Reviews and the Yale Law Journal.

For subscriptions and back issues, interested persons should con-
tact the Superintendent of Documents, United States Government
Printing Office, Washington, D.C. 20402.

This issue may be cited as MiL. L. REV. BICENT. ISSUE (page
number) (1975).






DEDICATION

On 29 July 1975 the United States Army Judge Advo-
cate General’s Corps celebrated its 200th birthday.
William Tudor’s appointment on 29 July 1775 by the
Second Continental Congress as the Judge Advocate
of the Army makes the office of The Judge Advocate
General one of the oldest in the nation. Since that time
military law has held a prominent place in the history
of our nation and has touched the lives of the millions
of Americans who have served in the armed services.

The heritage of today’s Army lawyer is a rich one. Our
predecessors have served the Army and the nation
with dedication, devotion, and determination. This
bicentennial issue of the Military Law Review is in-
tended as a tribute to the thousands of Army lawyers
who have followed William Tudor, and to those who
will serve in the future. May it serve to remind us of
our heritage and as a challenge to continue to build on
the reputation of the Corps.
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WILTON B. PERSONS, JR.
Major General, USA
The Judge Advocate General
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PREFACE

This Bicentennial Issue of the Military Law Review commemorates the
200th anniversary of the Judge Advocate General's Corps, U.S.
Army, in July 1975. This special edition is designed to make reprints
of 17 articles which have significantly influenced the development and
administration of military law conveniently available to all practition-
ers. The articles selected for republication have been chosen from a
wide range of legal periodicals and address the history, growth and
breadth, as well as the future of military law.

This collection of essays undertakes to demonstrate the special
conditions affecting the military legal profession and to meet its needs.
The editors, in consultation with the practicing bar and legal scholars,
have sought two broad types of articles. First, those which presented
the rich history of military law or successfully anticipated its course
were selected in order to establish the linkages in time and socio-
political context demanded by good historiography and jurispru-
dence. Entries in the second group are those found to have had a
significant impact on legislation, judicial decision or administrative
action. This test was considered sufficiently broad to encompass those
seminal pieces which influenced the course of military legal thought
and those on subjects other than criminal law which demonstrate the
scope of military law in both its aspects.

As always, the effort is to provide something useful to the attorney
facing the hard problems of the active practice of law. But one of the
compensations of that practice is the combination of the challenge of
problem solving with the opportunity for scholarship. Many of the
excellent examples of academic effort available in the literature are not
contained in this volume merely because of resourcé limitations.
However, this collection will help put many problems in perspective
and does show the range of scholarship available.






II. THE BEGINNINGS

HALLECK
STUART-SMITH
ANSELL
LANGLEY
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THE BEGINNINGS: HALLECK ON
MILITARY TRIBUNALS

General Henry W. Halleck was the first American writer on
military law who achieved international stature, A contemporary
and sponsor of Francis Lieber whose efforts to codify the law of
land warfare first appeared in 1863 as General Order No. 100,
Halleck published his Elements of Military Law and Science in 1846
and Mining Laws of Spain and Mexico in 18359, His best known work,
International Law, or Rules Regulating the Intercourse of States in Peace
and War, was published in 1861, F%llowin% service in the Far and
Mid-West he was General-in-Chief of the Union Armies from July
1862 until March 1864. This article and one other, “Military Es-
pionage,” were written in 1864, but published posthumously in
1911. In this selection from the early period of military jurispru-
dence General Halleck presents the fll;vor of formative thought,
indicates the scope of problems facing military lawyers at the
beginning of the Classical Period of American military law, and
sounds the major themes which will concern that jurisprudence
more than a century later.!

*There is a surprising amount of literature, American and English, from the
period before the Civil War, most of which reflects the dual function of the Army
line officer of the time. Officers such as Benét and DeHart were commissioned in the
combat arms, but wrote on criminal law and procedure while serving as * Professor
of Law” at the United States Military Academy. A classic from that era is Major
General Alexander Macomb's The Practice of Courts-Martial (1841).
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MILITARY TRIBUNALS AND THEIR
JURISDICTION+

Henry Wager Halleck*

The early Romans had their pragfecti praetorio, or military judges,
afterwards replaced by magistri milirum, who exercised a jurisdiction
somewhat corresponding to modern courts-martial and military
commissions. It is true that there has been much dispute in regard to
the exact limits of this jurisdiction, as conferred by the laws which
have been handed down to us, yet its general outlines have been pretty
well agreed upon.

In the first place, they had exclusive jurisdiction of all civil and
criminal causes between soldiers, and over soldiers in all their acts as
such. In the second place, they had jurisdiction of all cases where the
plaintiff or amisior, although a civilian, brought suit or made an
amistasion before them against a soldier, on the maxim of “aczor sequitur
forum rei.” Again the same maxim applied to the case where a soldier
brought suit or made accusation against a citizen before a civil court;
theprevention in that case prevented him from pleading his privilege as
asoldier. Nor could he plead this privilege in causes instituted against
him in civil or criminal courts of ordinary jurisdiction before his
enrolment as a soldier. So far as the jurisdiction of the civil courts was
concerned, the soldier in actual service was considered an absentee, or
enjoyed a kind of extraterritoriality, which compelled the citizen
plaintitf or prosecutor to follow him to his own tribunal, which had

tReprinted from 5 AM. J. INT'L L. 958 (1911).

The foregoing was found among the papers of General Halleck at his death, which occurred at
Louisville, Kentucky, on January 9, 1872, The article is in the general's handwriting and was
prepared probably in the latter part of the year 1864, its preparation having been suggested by
the number of wrongful acts committed in the Northern States, at a considerable distance from
the theatre of war, by persons having no direct connection with the military service. Although
these acts had not been given the character of criminal offenses by acts of Congressional
legislation, they were none the less subversive of public order and in the highest injurious to
public safety.

The paper has value as expressing the views of one of the ablest and most experienced lawyers
in the service of the Government in respect to the embarrassing conditions which confronted the
administration of President Lincoln during the latter part of the year 1864.

GEORGE B. Davis,

*(1815-1872). B.S., 1839, the United States Military Academy; A M., 1843; LL.D., 1862,

Union College. When this article was written the author was a General in the United States
Army and Chief of Staff of the Army serving in the War Department.
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assigned to it a particular place in the army, both an the march and in
camp.

In regard to the jurisdiction exercised by the Roman military tri-
bunals, in time of war, over persons and property, not in the military
service, or belonging to soldiers, whether in conquered or occupied
territory, or within the limits of the empire, during an invasion or civil
war, there seems to have been no fixed rule or, rather, the rule was
varied at different times and made to conform to the circumstances of
the particular case, or of the then existing war. The general principle
to be deduced from the law and history of those times, and the
discussions of modern commentators, is that there should be no wrong
without a remedy, and that no crime could be committed with impun-
ity; and that, therefore, where the ordinary civil tribunals could not,
or did not take cognizance of wrongs or offenses, the military would
do so, both within and without the limits of the empire.

In regard to conflicts of jurisdiction, in time of war, between the
civil and military tribunals, we have very little information; but, as the
result of such conflicts and discussions, we have the established
maxim or rule “inter arma leges silent,” or, as pretty liberally translated,
“in time of war the civil authorities yield to the military,” in other
words, this rule was simply a result, or one of the results, of the great
maxim which, on several occasions, saved the republic and the em-
pire, “salus populi suprema lex.”

After the wars of the Middle Ages, and when the European nations
had settled down upon a more established system of civil and military
jurisprudence, we find almost the same line of distinction between the
jurisdiction of civil and military tribunals as that which had been
observed by the Romans. But, with the advance of civil liberty and the
recognition of civil rights, the jurisdiction of civil tribunals was ex-
tended and that of military courts contracted and limited.

[t is not our present object to trace these fluctuations and changes,
nor even to describe the present jurisdiction of military and civil
courts in the different states of Europe. We shall allude to them simply
to explain, illustrate or exemplify the jurisdiction of our own courts,
and the application of our own laws, in peace and war.

It now seems to be an established and well-recognized principle of
international law that, in time of war, the inhabitants of territory in
the military occupation of an opposing belligerent are subject to the
military authority of the conqueror. The government of places or
territory so occupied is essentially of a military character and derives
its authority directly from the laws of war. It does not result from
anything in the constitution or laws of the conqueror or of the con-
quered, but directly from the fact of the existence of war and of the
hostile occupation. The government of military occupation may or
may not, at its option, supersede the civil tribunals by those of a
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military character. If the former be permitted to continue in the
exercise of their functions, they are nevertheless subordinate to, and
may be controlled by the military authority, for the government is
essentially of a military character.

The same principles apply to cases of civil war and insurrection, so
far as regards places captured by or from either of the belligerent
parties, if the contest be of such magnitude and duration as to give it
the character of a formal war.

In all such cases the jurisdiction of the military tribunals of the
conquering or occupying power over all persons in the places or
territory occupied is general, and limited only by the will of the
conqueror. It is not necessary to declare martial law, for it exists as a
matter of fact. But when it is said that by the law of military occupa-
tion the jurisdiction of military tribunals is limited only by the will of
the conqueror, it is meant, not the will of the particular commander,
but of the conquering state as expressed through its constitutional
authorities. The will of the United States in such cases may be
expressed by a law of Congress limiting the powers of the Executive
and of his military officers and military courts. Moreover, the powers
and jurisdiction of the conqueror must conform to the laws of war, and
to the principles of right and justice, for there is no power which can
confer authority to do wrong.

We will next consider the jurisdiction of military tribunals within
their own state or territory. This must depend in a great measure upon
the municipal law and therefore varies in different states. But underly-
ing this municipal law there are certain great principles of natural
right, deduced from the laws of war, and recognized in international
jurisprudence, which must govern more or less in times of insurrec-
tion, rebellion or invasion in the particular theatre of military opera-
tions, where the jurisdiction of the civil courts is suspended, or where
their powers are entirely inadequate for the particular contingencies.
In some countries these emergencies are provided for by specific
legislation, while in others they are left to be determined by the more
indefinite principles of the laws of war.

In the jurisprudence of France these conditions of things are
carefully defined and provided for: 1st, the state of peace, where all
cases are adjudged by the civil or military authorities, according to the
class to which they belong, and the law applicable to the particular
case; Ind, the state of war, which may result from invasion or insur-
rection, and may apply to fortifications or to entire districts of coun-
try. The national guards are then under the military authorities, and
civil officers, although still exercising their usual functions, must act
in subordination to the military; 3rd, the state of siege, which is
equivalent to the declaration of martial law in England. This may be
proclaimed in all cases of imminent danger to interior or exterior
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security, During its continuance all the powers with which the civil
authority was invested, in respect to police and the preservation of
order, pass to the military authority, which can exercise them exclu-
sively, or concurrently, as it may deem proper. To these are added
certain exceptional powers such as searching private houses, sending
away non-residents, seizing arms and ammunition, prohibiting publi-
cations calculated to incite disorder; and the military tribunals may
exercise jurisdiction of all crimes and offenses against the security of
the state, the constitution, or public order, committed by persons in or
out of the military service.

A similar system is adopted in Spain and most of the continental
countries of Europe, and also by the English in foreign countries.
Bruce says it is also applicable to Scotland; but in England they are
somewhat tenacious of their ancient copstitution whereby “no man
can be tried but before the judge ordinary, by a jury of his peers.” It
having been found, however, impossible to maintain proper discipline
in the army in time of peace, or to prevent and punish the military
offenses of others in time of war or insurrection, without a resort to
military tribunals, they pass adl annual act of Parliament in regard to
courts-martial in the army, and in time of domestic danger martial law
is declared and enforced. So long as this continues military tribunals
exercise jurisdiction over all persons for military offenses within the
places in which itis so declared, but not in places where the civil courts
continue to exercise their usual functions. This is based on the theory
that martial law is incompatible with the existence of civil law, and
that it is impossible for the two classes of tribunals to exercise their
functions in the same place. Sir James Mackintosh has forcibly ex-
pressed himself in regard to the limitation of military jurisdiction
derived from martial law: “While the laws are silenced by the noise of
arms, the rulers of the armed force must punish, as equitably as they
can, those crimes which threaten their own safety and that of society,
but no longer; every moment beyond is a usurpation.” In brief, while
the English constitution naturally requires that “no man can be tried
but before the judge ordinary, by a jury of his peers,” Parliament
makes an exception of persons in the military or naval service in time
of peace and, in time of public danger, of all persons in places where
martial law is declared.

Many of our civil and military laws have been copied from the
English, and the decisions of our tribunals have been greatly influ-
enced by those of British courts. It must be remembered, however,
that our Constitution and system of government differ in many essen-
tial particulars from theirs. While a standing army is deemed contrary
to the Common Law of England, our Constitution permits it, and we
are not compelled to resort to the expedient of an annual bill for its
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continuance in Parliament, or “Mutiny Act” for its government.
Nothing is said in our Constitution in regard to the power to declare or
enforce martial law, but the contingency of the exercise of such power
is foreseen and provided for in section 9, Article 1, which says:
The privilege of the writ of habeas corpus shall not be suspended
unlegs \\:hen, in case of rebellion or invasion, the public safety may
require it.

This suspension is unquestionably, so far as it applies, a substitu-
tion of military for civil authority. It was at one time contended that
this suspension could only be made by the authority of Congress, but
since the learned and able commentaries of Mr. Binney, few will deny
that the power may also be exercised by the President. And we think it
will be generally admitted that, within the district of country where,
in case of rebellion or invasion, the public safety has required the
suspension of the writ of habeas corpus and the enforcement of martial
law, the military authorities and tribunals may exercise jurisdiction of
crimes and offenses against the military force and the public safety.

Of course Congress may by law limit and define this jurisdiction,
but it can not entirely dispense with it, in the absence of all other
authority, without resolving society into its original elements, and
why may not such jurisdiction be conferred upon military tribunals,
in time of rebellion or invasion, over military offenses committed
elsewhere than in districts under martial law. It has never been
doubted that such jurisdiction may be exercised where military of-
fenses are committed by persons in the military or naval service of the
United States, both in peace and war; but some have contended that it
can not be given, even in war, over persons not in such service, on
account of the prohibition contained in Article V of the Amendments
to the Constitution. The clause here referred to is:

No person shall be held to answer for a capital or otherwise
infamous crime unless on the presentment or indil)ctment of a grand
jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service, in time of war or public danger.

It will be noticed that the language of the Constitution is, not persons
in, but cases arising in the land and naval forces, etc. The terms are not
convertible, and their difference is very important. If the excepting or
excluding clause relates to persons, may not any person who is not in
the military service be held to answer before a civil court for a capital
or otherwise infamous crime without a presentment or indictment by
a grand jury? On the contrary, if it relates to cases only, and not to
persons, why may not any person be held to answer, without a
presentment or indictment, in “cases arising in the land or naval
forces; or in the militia when in actual service in time of war or public
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danger?” In other words, are not persons who are not in the military
service triable by military tribunals for military offenses arising in the
military service in time of insurrection or rebellion?

Although the restriction of this article to persons in the military
service seems to have been intended in some of our statutes it is by no
means so in all, For example, section 28 of the law of March 3, 1863,
declares that:

All persons who, in time of war, or rebellion against the supreme
authority of the United States, shall be found lurking or acting as
spies, etc., shall be triable by a general court-martial or military
commission,

This certainly does not mean only persons in the military service of
the United States, for such persons are seldom, if ever, “found lurking
or acting as spies” within our lines. It unquestionably includes all
persons, whether citizens or foreigners, enemies or friends, in the
service or out of the service. And we think it is within the powers
conferred upon Congress, because it is a “‘case arising in the land or
naval forces” or “in the militia, when in actual service, in time of war
or public danger.”

Soon after the commencement of this rebellion it was found that
military crimes and offenses were committed by persons not in the
military or naval service which could not be punished by the civil
courts and which the public safety required to be adjudicated by
military tribunals. A partial remedy was sought for in the legislative
declaration that certain classes, as civil employees, contractors, etc.,
were to be regarded as in the military service and, therefore, triable by
the military tribunals. But this was merely evading the main question
for, if such persons are not in the military or naval service, a legislative
declaration does not make them so. If the prohibitory provision of the
Constitution includes all persons not in the military service, it is
obvious that Congress can not declare that any particular class, as
clerks and employees in the Quartermaster’s Department, or as mer-
chants who sell, or contract to furnish to the Government hay, oats,
flour, bacon, etc., shall be treated as persons in such service; for if it
can be made to include one class, it may be made to include all classes,
and thus annul the provision,

Moreover, it was soon found that such statutory declaration as to
classes of persons did not reach the most dangerous individuals or the
most criminal military offenses. It did not include rebel spies and
northern traitors, who, from loyal States, were sending aid and com-
fort to the enemy; nor rebel murderers, robbers and incendiaries who,
in loyal territory, murdered our citizens, robbed our banks, and
burned our steamers, storehouses, bridges, etc. Most of these crimi-
nals were neither in the military service of the United States nor of the
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rebels, nor were their crimes always committed in districts of country
where military operations were carried on. And as their offenses were
not against any statutory provision, but against the common laws of
war, the civil courts could impose no punishment; but, being military
offenses, that is, cases arising in the military service in time of war and
public danger, they have been tried and punished by military tribun-
als. Probably in some cases the military courts went beyond the law,
that is, tried offenses not defined by statute, but recognized as crimes
by the common law of war. It is very possible also that in some cases
these courts have done great injustice, but where is the court that has
not done the same? But this is not the question under discussion: it is
whether military courts may not, under the authority of Congress, try
cases of military crimes or offenses arising in the military or naval
service in time of war or public danger, although the individuals tried
do not belong to the army or navy? If the Constitution prohibits such
trials, then it is most certainly defective in a most vital point, for it
deprives the Government of a most important and necessary means of
repelling an invasion or suppressing a rebellion.

Fourth, except in districts under martial law, a military commission
can not lawfully try any person not in the United States military or
naval service for any offense whatever. Military commissions, as they
now exist, differ from courts-martial in that the latter are established
by statute and have only such jurisdiction as the law confers, while the
former are established by the President, by virtue of his war power as
commander-in-chief, and have jurisdiction of cases arising under the
laws of war; courts-martial exist in peace and war, but military
commissions are war courts and can exist only in time of war. Con-
gress has recognized the lawfulness of these tribunals, and, in a
measure, regulated their proceedings, but it has not defined or limited
their jurisdiction, which remains coextensive with the objects of their
creation, that is, the trial of offenses under the common laws of war,
not otherwise provided for. They have also under the statute joint
jurisdiction with courts-martial in cases of spies, murder, manslaugh-
ter, mayhem, robbery, arson, burglary, rape, etc., committed by
persons in the military service.

First, there is nothing in the Constitution or laws, or in the nature of
these tribunals to limit them to districts under martial law, or where
the privilege of the writ of habeas corpus has been suspended, such
declaration can neither originate nor confer jurisdiction.

Second, it is alleged that offenses committed within the limits of the
rebel States, where we have no courts, can not be tried by United
States courts sitting without such limits, This, if true, will be most
encouraging to the rebels and their friends; it will be shown hereafter
that the provision of the Constitution here referred to does not apply
to military tribunals.
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Third, no persons except such as are in the military or naval service
of the United States are subject to trial by courts-martial—spies only
excepted. Reference is here made to Articles V and V1 of the Amend-
ments to the Constitution in regard to indictments and trials by jury
“except in cases arising in the land and naval forces and in the militia
when In actual service in time of war or public danger.” If this
provision related to persons instead of cases, then certainly spies, nat
belonging to the services specified, can not be tried by court-martial,
and would be entitled to indictment and trial by jury. Moreover, it
would be necessary to take the jury from “the State and district
wherein the crime shall have been committed.”

Fourth, but it has been held by the United States Supreme Court
that these provisions relate only to judicial courts, and that military
tribunals are simply a portion of the military power of the Executive,
but constitute no part of the judiciary established by the Constitution.
It follows, therefore, that persons of whatsoever rank, profession or
occupation may, in time of war or public danger, for military offenses,
be subjected by Congress to the jurisdiction of courts-martial.

Fifth, they (military commissions) can investigate and report, but
their report can be only a recommendation, or a statement of facts—
never a finding or sentence,
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THE BEGINNINGS: STUART-SMITH ON
BRITISH MILITARY LAW

It is to be regretted that the full history of American military law
has not been written, but the literature is developing. The Military
Law Review series on great cqurt-martial cases,” and articles such as
“The Ansell-Crowder Dispute™ and “The U.S. Court of Military
Appeals™ have accumulated much original material in a readily
available source. Other law reviews than those selected for this
compendium have articles by prominent writers with an historical
bent, including Bishop, Fairman, Fratcher, Henderson and
Wiener,

The Judge Advocate General's School, U.S. Army, has pro-
duced a History of the Judge Advocate General’s Corps, published in
1975 which outlines the dominant themes and shows the breadth of
military legal practice. The year 1975 also brought the publication
of “The lgeception of English Military Law into the United
States”* which undertakes to build the bridge from the parent
system to current practice, In 1977 McMillan Compan]y plans to
publish Edward Sherman'’s history of military criminal law.®

Here James Stuart-Smith, a British barrister and judge advocate
of over twenty years standing, traces the growth and development
of the English system as \\elFas its practice, Originally written to
provide a source of material for the Law Quarterly Review’s editor,
this article was itself published and has become a standard in the
field.

*Two examples are: Robie, The Court-Martial of a Judge Advocate: Brigadier General David G,
Swaim (1884), 56 MiL. L, REv, 221 (1972); Marszaleck, The Knox Court-Martial: W. T. Sherman
Puts the Press on Trial, 59 ML, L. Rev. 197 (1973).

¢ Brown, The Crowder-Ansell Dispute: The Emergence of General Samuel T. Ansell, 35 Mi. L
Rev, 1 (1967

S Willis, The U.S. Court of Military Appeals: Its Origin, Operation and Furure, 55 MIL, L. REV". 39
(1972).

*Costello, The Reception of English Military Law into the United Stases, LEGAL HISTORY (New
Delhi) (1975).

SPresently untitled, but in production.
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MILITARY LAW: ITS HISTORY,
ADMINISTRATION
AND PRACTICE?

James Stuart-Smith *

PART I
A, GENERAL

A man who joins the army or air force, whether as an officer or a
soldier or airman, does not cease to be a citizen. With a few excep-
tions, his position under the ordinary law of the land remains unal-
tered. If he commits an offence against the civil law he can be tried and
punished for it by the civil courts. By joining the armed forces,
however, he submits himself to certain additional statutory obliga-
tions which comprise the disciplinary code necessary to maintain
order in a professional body within which good order and obedience
are essential to its proper functioning, One of the incidents of mem-
bership of the armed forces is the liability to service in places outside
the jurisdiction of the British courts, so that these statutes include, in
the interests of the subject no less than those of the Crown, provisions
for the trial of an offender for the commission of an offence which is
against the law of England wherever he may commit it and by tribu-
nals constituted of officers of the force to which he belongs.

The statutes to which the serviceman is at present subject are the
Army Act 1955, the Air Force Act 1955 and the Naval Discipline Act
1957. Whilst all have been slightly modified by subsequent legisla-
tion, their substantial provisions have remained unaltered. Although
these Acts deal with such matters as conditions of enlistment, terms of
service, pay, billeting, inter-service relations and many other matters,
much of each of them is devoted to the disciplinary code of the service
to which it relates and the setting up and procedure of the tribunals to
try offences against it.

Section 103 of the Army Act 1955 provides for the making by the

1€ Copyright 1969, The Contributor and Sweet & Maxwell, Limited. Reprinted with permis-
sion of the copyright awner from 85 L.Q. REY. 478(1969). Permission for reproduction or other
use of this article may be granted only by the Contributor and Stevens & Sons, Limited.

* Assistant Judge Advocate General of the Forces (United Kingdom). The author is a member
of the English Bar, called by the Middle Temple in November, 1948, having served in the Army
from 1939 to 1947, At the time this article was written the author was an Assistant Judge
Advocate General,
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Secretary of State of Rules of Procedure for the investigation and trial
of offences, both summarily (by a comanding officer or appropriate
superior authority) and by court-martial, and sections 82 and 83
provide for the making of Regulations governing the exercise by
commanding officers and appropriate superior authorities of their
powers of summary trial and punishment, Similar provisions appear
in the Air Force Act 1955 which is substantially identical in language
and arrangement with the Army Act (subject to such obvious varia-
tions as arise from the different rank titles employed in the R ALF.
and, mutatis mutandis between the two Acts, in references in each Act
to the sister service).

The Naval Discipline Act 1957, however, follows another pattern
and differs from the other two Acts both as to its disciplinary provi-
sions and the powers and procedures for their implementation in a
number of substantial respects. The administration of the disciplinary
aspects of Naval Law is under the supervision of the Judge Advocate
of the Fleet. The present article is confined to the history and adminis-
tration of military and (more recently) air force law, which are under
the supervision of the Judge Advocate General of the Forces. In view
of the close similarity between the Army and the Air Force Acts, it is
convenient to frame all explanations in terms of the Army Act; it may
be noted that the section numbers of the 1955 Act as cited apply
equally to the Air Force Act 1955,

B. HISTORICAL

Upto 1689, when the first Mutiny Act was passed, military law and
the tribunals which administered it rested upon the prerogative of the
Crown. Until the establishment of a standing army in 1660, armies
were raised only as required to mount an expedition, wage a particular
war or put down a rebellion, For each such army the King would
either himself make or authorize the army’s commander to make
Ordinances or Articles of War for its governance. These normally
remained in force only until the army was disbanded, although
Matthew Sutcliffe writes, “Although the warres be ended, yet are
those that offend against the lawes of armes and during that time are
not punished, to be apprehended and punished according to the same
either by the Judge Marshall and the Provost Martiall, whose commis-
siones are to be extended so farre, or by the Judges of the Realme; that
notorious faults do not pass without punishment.”!

The Mutiny Act of 1689 was the first of a series of Mutiny Acts,
re-enacted with only a few short intervals from year to year until 1879,
The 1689 Act, although confining itself to the offences of mutiny and
desertion, marks the beginning of an era, as it makes these offences

1 Practice, Proceedings and Lawes of Armies (1893) p. 340,
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statutory and prescribes to some extent the requirements of the
court-martial to try offenders. Before the passing of the Army Act
1881 (which continued to govern military discipline until the coming
into force of the Army Act of 1955) the Crown continued to make
Articles of War, but they were only valid in so far as they were
consistent with the Mutiny Act in force at the time.

From earliest times, however, the law governing the soldier was
clearly codified and not, as is sometimes supposed, arbitrary. Exam-
ples of ordinances issued in the times of Richard II, Henry V and
Henry VII may be found in Grose’s Military Antiguities with descrip-
tions and illustrations of the savage punishments that breaches of them
might incur. Nonetheless, savage though the penalties they pre-
scribed may have been, Cockburn L.C.J. in R. v. Nelson & Brand
(1867)2 remarks of the ordinances of Richard 11 (*“Statutes, Ordi-
nances and Customs to be observed in the Army”: MSS—British
Museum): “These statutes are very remarkable. They form an elabo-
rate code, minute in its details to a degree that might serve as a model
to anyone drawing up a code of criminal law, They follow the soldier
into every department of military life and service. They point out his
duties to his officers, his duties to the service, his duties to his
comrades, his duties with regard to the unarmed population with
whom he may come in contact. They show what would be infractions
of these duties and attach specific penalties to every violation of the
law so set forth.” Those published by Henry VII, “. . . like the
others, are elaborate, minute and particular to the greatest possible
degree, pointing out all the duties of the soldier and all the offences of
which a soldier’s life may be capable, even to the irregularities which
may interfere with his duty, and specifying the punishments which
were to follow on the infraction of the law.”? Cockburn goes on to
consider the successive instruments issued for the governance of the
Army up to his own time. He observes of the Mutiny Acts and
Articles of War, “. . . any one who has taken the trouble to look into
the Articles of War by which the Army is governed . . .” (i.e., in
1867)". . . must, Ithink, do those who framed them the justice to say
they are most elaborate and precise, and that it is impossible for
anyone who takes any trouble to ascertain his duty and the penalties
which attach to the breach of it, not to be perfectly aware of the law by
which he is to be governed.”*

Nor have the military tribunals responsible for the trial of offenders
against these ordinances, articles or acts, been arbitrary in their con-
stitution or their powers. The ancestor of the present-day court-

* Special report, published by William Ridgway (1867) p. 89
*15id, p. 90,
Ibid. p. 91.
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martialis generally believed to be the Court of the High Constable and
Earl Marshal, which was established in the reign of Edward [ or, it has
been suggested. even as early as William the Conqueror’s reign.
(Although G. D. Squibb, Q.C.. in his book The High Court of Chivalry
questions this descent and whether the Court of the Constable and
Marshal was ever concerned with army discipline.)

The court, sometimes known as the Court of Honour or Court of
Chivalry, exercised jurisdiction over military offences, against the
ordinances issued by or under authority of the King when an army
was embodied. It enjoyed also a permanent jurisdiction over offences
of murder and high treason committed abroad and, in its capacity asa
court of honour, over questions of chivalry such as coat armour and
precedence. (The jurisdiction of the Court of Chivalry as to questions
relating to the right to use armorial ensigns and bearings still subsists.
Although occasions for the exercise of this jurisdiction have been rare
for some hundreds of years, the court was called upon to sit as recently
as 1954, for the first time since 1737.%)

The judges of the court were the High Constable and Earl Marshal
of England who attended the King in his wars: The High Constable
as the commander-in-chief under the King and the Earl Marshal as his
deputy and, in modern terms, Adjutant and Quartermaster General,
The offices of Constable and Marshal were, however, military offices
with all armies of the period and it may well be that when these high
officers of state, the High Constable and Earl Marshal, did not accom-
pany an army, this judicial function was exercised by the Constable
and Marshal of the army concerned.

The court was responsible for the trial of military offences until
1521, when the then holder of the office of Lord High Constable was
beheaded, having come into conflict with the King, and the office was
not re-bestowed. The court, however, continued to exercise jurisdic-
tion under the Earl Marshal alone for a further century, although its
function passed gradually to courts or committees of officers, These
continued to be known as Courts of the Marshal and, in course of time,
Courts-Martial.

C. THE JUDGE ADVOCATE GENERAL

It appears probable that from early times the Court of the Constable
and Marshal was assisted by a civilian lawyer whose function was to
superintend the procedures of the trial and advise the court as to the
provisions of the civil law. Francis Markham, writing in 1622, points
out that, “It cannot be denied but that in as much as the Civil Law hath
the greatest sway in all martial crimes and controversies, therefore it is

* Manckester Corporation =. Manchester Palace of Varieries Lrd. [1935) P. 133
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necessary that the judge of these errors should be learned in that
profession.” The “judge” of whom this Epistle treats is * . . . The
Judge Marshall, or as some call him (by the old Roman name) the
Praetor or Judge in all Martiall causes. This is a renowned and
reverend officer, (as some suppose) attendant, but as 1 confidently
imagine rather an assistant to the Lord-Marshall.” ¢ If Markham’s Five
Decades are to be taken literally, the atrendance of 2 Judge Martial at the
Marshal’s Court was clearly an accepted thing fifty years before 1622
and the tenor of Markham’s Epistle does not suggest that this concept
is to him of even comparatively modern origin, Although the officer
was commonly described as that of Judge Marshall (or Marshal) or
Auditor General, the present title of Judge Advocate appears to have
been in use in England at least as early as the 1 7th century. Itis evident
from the importance attached to it by contemporary writers (e.g.,
Markham and Sir James Turner in his Pallas Armata, 1670-71) that the
office was regarded as of weight and substance; Markham describes it
as being almost the same in effect and quality as the office of Recorder
in a civil city or town.

The Articles of War put out by Charles Tin 1629 empowered the
Marshal's Court “to hear judge and determine any fact done by
soldiers” (reserving the confirmation of death sentences to the Gen-
eral). Those published in 1639 specifically mentioned the “Advocate
of the Army” and gave authority to the “Council of war and Advocate
of the Army to enquire of the actions and circumstances of offences
committed . . .” Orders issued by Charles Il in 1662-63 gave author-
ity to the General to constitute courts-martial and to the “Judge
Advocate of the Forces” to take information and depositions on oath in
all matters triable before court-martial. The terms of this requirement
suggest that the Judge Advocate may have been charged with the
responsibility, nowadays placed upon the accused’s commanding of-
ficer, of conducting a preliminary investigation into the alleged of-
fence and with the preparation of a summary or abstract of evidence.

In 1666 Samuel Barrow was appointed to be the first holder of the
office of Judge Advocate General. It has been held in unbroken
succession ever since and it becomes necessary from this date to
distinguish between the term “judge advocate,” used to refer to the
functionary officiating in that capacity at a court-martial (and repre-
senting the Judge Advocate General at the trial) and the Office of
Judge Advocate General [of the Forces]. Although the duties of the
Judge Advocate General may have and probably did originally in-
clude personal attendance at courts-martial, it is certain that none has
personally acted as judge advocate for more than a century and

®Five Decades of Episties of Warre (1622), p. 109,
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probable that the practice of appointing a deputy to perform this
function is of much ecarlier date.

A detailed description by Francis Markham of the function of the
Judge Marshal at an early seventeenth-century trial suggests that his
role was of a judicial nature, hearing the evidence, making notes of it,
summing up to the court the evidence and the law applicable, and.
finally, announcing the sentence of the court.” It seems from another
contemporary writer that the part of aceuser may have been plaved by
the Provost Marshal. The Articles of War of 1673, however, provided
that “in all criminal cases which concern the Crown, our Advocate
General or Judge Advocate of our Army shall inform the Court and
prosecute.” Thereatter and during the eighteenth century (and part of
the nineteenth) the judge advocate was required to combine the func-
tions of prosecutor and legal adviser to the court, In the latter capacity
he was required to retire with them when they considered their
finding and sum up in closed court. He was, in addition to these
already mutually uneasy functions, also expccted to advise the ac-
cused on matters of law should he reqmre it. As Adyc observed in his
book on Courts-Martial published in 1769, * “That he shall first
prosccute the prisoner and then, Proteus-like. change sides and fur-
nish him with means and arguments to overthrow those he has before
madeuseof. . . seemsinconsistent with justice and common sense.”

By the early vears of the nineteenth century the invidious and
inconsistent nature of the duties of the judge advocate had begun to be
recognised and in some cases another officer was being appointed to
prosecute. In 1829 the requirement that the judge advocate should
prosecute was omitted from the Articles of War, It was not until 1860
that the Articles of War were amended expressly to provide that the
judge advocate should not prosecute but should be completely impar-
tial. He continued however to retire with the court unti] September
1947 when, as a result of recommendations made by a Committee
which sat in 1946 under Lewis J., the Rules of Procedure made under
the Army Act 1881 were altered to exclude the judge advocate from
the court’s deliberations on findings. The recommendations of the
Lewis Committee, though, affected not merely the detailed funetion
of the judge advocate but, more fundamentally, responsibilities of the
Office of the Judge Advocate General.

From the first, the Judge Advocate General has been the legal
officer entrusted by the Crown with the administration of military
law. From 169+ onwards he was also required to attend the Board of
General Officers which met regularly for the redress of grievances in
the Army and, from the beginning of the eighteenth century, to act as

Tbid. p. 111
P12,
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its secretary and legal adviser. In this capacity he was involved in
many questions outside those touching upon his legal office. When, in
1793, the office of Commander-in-Chief was created, the functions of
the Board of General Officers came to an end, and with them the
extra-legal responsibilities of the Judge Advocate General as its secre-
tary. The Judge Advocate General, however, continued to act as legal
adviser to the Commander-in-Chief and later, in succession, to the
Army and Air Councils and the Defence Council. From at least the
time of the Revolution of 1688 until 1706, the Judge Advocate General
personally laid the proceedings of General Courts-Martial before the
Sovereign for confirmation, but from 1706 and for a century after-
wards, he was required to do so through the Secretary of State for
War,

In 1806 the Judge Advocate General became a member of the Privy
Council, again having personal access to the Throne and communicat-
ing the result of the Sovereign’s pleasure to the Commander-in-Chief,
The office was political, changing with the administration, and the
Judge Advocate General shared with the Secretary of the State for
War the responsibility of answering for the Army in Parliament. In
the nineteenth century he bore Ministerial responsibility for the con-
firmation of proceedings of General Courts-Martial. In the latter part
of the nineteenth century doubts were felt as to whether it was
appropriate that the holder of a judicial office should be constantly
altering with each change in the administration, and in 1893 the office
was removed from the political sphere. It was bestowed upon Sir
Francis Jeune (afterwards Lord St. Helier), then President of the
Probate, Divorce and Admiralty Division of the High Court of Jus-
tice, who held it until 1905. It was then decided that it should be filled
as a paid appointment by a person of suijtable legal attainments,
subject to the orders of the Secretary of State for War, The appoint-
ment to the Office continued however, to be by Letters Patent from
the Crown,

From its inception, the responsibilities of the Office of Judge Advo-
cate General included the provision of a judge advocate at a court-
martial either by personal attendance or the appointment of a deputy.
Clode, writing in 1869, remarks that, “It may be many years since a
Judge Advocate General personally presided at a court-martial,” and,
as observed above, it is probable that none has done so since at least the
beginning of the nineteenth century. The Judge Advocate General,
however, as in the present day, reviewed the proceedings of trials to
ensure their legal validity. The Mutiny Act of 1750 required him to
act as custodian of the proceedings and he has, since 1748, been
required to supply copies of proceedings to entitled persons. His
broad function was always that of general legal adviser in matters of
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military law to the supreme military authorities and also to subordi-
nate general officers, as required. This responsibility included advis-
ing before trial on the charges to be preferred. In the nineteenth
century the pragmatic view was held thar the best way to avoid any
miscarriage on legal or technical grounds was to make the person from
whom post-trial criticism was most likely to come himself responsible
for ensuring before trial that such errors would not occur.

Although the Articles of War of 1860 provided that the judge
advocate at the trial should no longer play any part in the prosecution,
the Judge Advocate General was not relieved of his responsibility for
the preparation of the prosecution until 1948, In more modern times
however, he had ceased to play any personal part in the preparation of
prosecutions, During the 191418 War, and after, the duty of advising
upon charges and evidence before the trial and of prosecuting in the
more serious cases was undertaken by legally qualified military staff
officers. In 1923 the Military Department of the Judge Advocate
General's Office was formed to undertake, under a Military Deputy to
the Judge Advocate General, these prosecuting functions, A similar
Air Force department was established with like functions. These
prosecuting departments were entirely separate from the judicial staff
of the Judge Advocate General’s Office and their functions did not
embrace the provision of judge advocates, the giving of post-trial
advice or the review of proceedings; these functions were undertaken
by the civilian branch of the office which, in peacetime and up to the
outbreak of war in 1939, was very small. The Judge Advocate Gen-
eral, although nominally responsible for supervising the work of all
three departments, in practice exercised his constitutional duty of
controlling military and air force law through his function of review,
in which he was assisted by the judicial department, leaving the
preparation of charges and the conduct of prosecutions to his Military
and Air Force Deputies and their departments.

However, in 1938 a Committee was appointed under the chairman-
ship of Mr. Roland Oliver M.C., K.C. (later Oliver J.) to examine the
existing system of trial by court-martial (and in particular to consider
whether a right of appeal to a civil court should be established). The
Oliver Committee (who saw no need for such a channel of appeal, and
thought the existing system of review adequate) reported,® inter alia,
that there appeared to be a general false impression that the process of
legal review was performed by the same authority that had prepared
the prosecution, They accordingly recommended thar the functions
of the prosecuting departments of the Judge Advocate General’s
Office be transferred to a new legal directorate which would be
responsible not to the Judge Advocate General but jointly to the

? Cmd. 6200 H.M.S.0. 4s.
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Adjutant General at the War Office and the Air Member for Person-
nel at the Air Ministry. To make the indepence of the Judge Advocate
General as a judicial authority yet plainer, they recommended that he
should no longer be responsible to the Service Ministers but he made
responsible to some other Minister. Although these proposals were
endorsed by an inter-departmental committee in 1939, their im-
plementation was overtaken by the outbreak of war on September 3 of
that year,

In 1946, a Committee under the chairmanship of Lewis J. was set
up to review the re¢commendations of the 1938 Oliver Committee and
to reconsider the proposal that a right of appeal to a civil court should
be afforded. The report and recommendations of the Lewis Commit-
tee were submitted in 1948.1° They were far-reaching and, in some
respects, revolutionary. They endorsed strongly the Oliver Commit-
tee’s recommendation that the nominal responsibility for prosecution
be removed from the Judge Advocate General and transferred to Legal
Directorates of the Army and Royal Air Force. During the course of
its sitting, the Lewis Committee made certain interim recommenda-
tions which were put into immediate effect. One has already been
mentioned; that the judge advocate should no longer retire with the
court when they deliberated upon findings but should, like a judge
with a jury, having summed up, leave them to consider their findings
alone, Another served to abolish the procedure whereby findings of
guilty and sentences were not announced forthwith in open court but
promulgated to the accused only after confirmation. Among the more
radical changes proposed by the Committee were recommendations as
to the status and title of the judge advocate who, it was suggested,
should be re-styled Judge Martial and assume the role of a presiding
judge at the court-martial, with the court as a jury, and having as to
sentences both a vote and a further casting vote in the event of equality
of votes,

The Lewis Committee favoured the introduction of a system of oral
appeal, but recommended that the appeal court should be constituted
ot the Chief Judge Marshal (formerly Judge Advocate General) and his
judicial officers.

The Committee's recommendations were endorsed by an inter-
departmental committee which sat under the chairmanship of Sir
Albert Napier (Permanent Secretary to the Lord Chancellor and
Clerk of the Crown) but subsequently, after considerable further
discussion, those relating to changes in the title, status and functions
of the Judge Advocate General and the judge advocates were not
adopted; nor was their proposal that the appellate court should be
constituted from within the Judge Advocate General's Office. Many

10 Cmd. 7608 H.M.S,0, 1s. 3d
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of the other recommendations of the Committee were, however,
implemented and, on October 1, 1948 the Judge Advocate General
ceased to be responsible to the Service Ministers, and became respon-
sible to the Lord Chancellor. On the same date the military and air
force departments of the Judge Advocate General's Office ceased to
exist as such, their functions being transferred to the Directorates of
Army Legal Services and Legal Services Air Ministry in the depart-
ments of the Adjutant General and Air Member for Personnel respec-
tively.

[n 1951, the Courts-Martial (Appeals) Act!! created the Courrs-
Martial Appeal Court which is constituted of the Lord Chief Justice
and Puisne Judges of the High Court (or, if specially nominated, the
Scottish or Northern Irish judges or persons of legal experience
appointed by the Lord Chancellor). Part I of the Courts-Martial
(Appeals) Act deals with the appointments and terms of service of the
Judge Advocate General, Vice Judge Advocate General, Assistant
Judge Advocates General and Deputy Judge Advocates.

The Army and Air Force Acts of 19552 and the Rules of Proce-
dure!® made thereunder empowered for the first time judge advocates
tosit alone, in the absence of the court-martial, to determine questions
relating to admissibility of evidence and applications for separate trial
of a charge or of an accused from others charged in the charge-sheet.

In March 1956, judicial robes of a pattern approved by the Lord
Chancellor were adopted for Assistant Judge Advocates General and
Deputy Judge Advocates when sitting as judge advocates at courts-
martial and were thereafter worn by them instead of. as hitherto, their
robes as Members of the Bar.

D. THEOFFICEOFTHEJUDGE ADVOCATE GENERALIN 1969

The Judge Advocate General continues, as he has been since the
first appointment to the Office was made in 1666, to be responsible for
the judicial supervision and regulation of the disciplinary aspects of
army (and now air force) law and for advising on legal questions
generally affecting the military and air forces of the Crown. He holds
his Office under Letters Patent from the Sovereign. Section 29 of Part
11 of the Courts-Martial (Appeals) Act 1951 requires that the person
appointed to the Office shall be recommended to Fler Majesty by the
Lord Chancellor, to whom the Judge Advocate General was made
responsible in 1948, bringing his Office into conformity with other
judicial offices in this respect.

“i4& 15 Geo, 6. ¢. 24. Part | of the Act was repealed and superseded by the Courts-Martial
(Appeals Act 1968 (1968, ¢. 201,

123 & 4 Eliz, 2, ¢cc, 1% and 19,

:3The Rules of Procedure (Army), 1956, $.1. 1956 No. 162 and The Rules of Procedure [Air
Foreel, 1936. S.I 1936 No. 163,
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The Courts-Martial (Appeals) Act 1951 (Part II) also makes provi-
sion for the appointment of a number of officers to assist the Judge
Advocate General, These include a Vice Judge Advocate General, a
number of Assistant Judge Advocates General and a number of Dep-
uty Judge Advocates. These are permanent civilian judicial appoint-
ments and their holders, who are appointed by the Lord Chancellor,
can be removed from them only by the Lord Chancellor for inability
or misbehaviour. The Judge Advocate General himself is removable
on similar grounds, but only by the Sovereign.

By section 31 of Part II of the Courts-Martial (Appeals) Act 1951,
seven years standing as a barrister or advocate (of the Scottish bar) are
required to qualify a person for appointment as Vice Judge Advocate
General or as an Assistant Judge Advocate General, unless the ap-
pointee be already a Deputy Judge Advocate. Five years standing as a
barrister or advocate are required to qualify for appointment as a
Deputy Judge Advocate, In practice appointments have been made
from members of the Bar or advocates of experience in criminal
practice or of previous judicial experience, and those appointed have
tended to be of somewhat longer standing in their profession than the
minimum required by the Act.

The functions of the Judge Advocate General include:

()  The provision and appointment of judge advocates for all
General Courts-Martial and, when requested, the more
serious or complex District Courts-Martial,

(i) Advising the military and air force authorities responsible
for confirming and reviewing the proceedings of courts-
martial as to their legal validity.

(iii) Advising on Appeal Petitions presented to the Defence
Council pursuant to the Courts-Martial (Appeals) Act
1968.

(iv)  Advising on all other petitions submitted by persons con-
victed by court-martial or military court against the court’s
finding or raising a point of law.

(v)  Advising on general legal questions (excluding pre-trial
questions relating to particular cases).

(vi)  Advising, when requested, on the validity of summary
awards.

(vii) The custody of the proceedings of courts-martial and the
furnishing to entitled persons of copies.

The primary function of most of the Judge Advocate General’s
judicial officers, other than the Vice Judge Advocate General, consists
in sitting as judge advocates at trials by court-martial under the Army
and Air Force Acts. The judge advocate at a court-martial bears a
responsibility towards the court, similar in many respects to that
borne by a judge towards a jury.
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Ie guides the forensic course of the trial; resolves any question of
law (such as the admissibility of a particular item of evidence) which
may arise during its progress, either in the presence of the court by
indicating his opinion as to the correct decision or, if it is necessary to
hear evidence and argument as to admissibility which it would be
improper for the court to hear, by himself hearing and ruling upon it
in their absence. Before the court retire to consider their findings, he
delivers to them a summing-up, marshalling the evidence given and
telling the court the principles of law they should apply. As men-
tioned above, since 1947 the judge advocate has not retired with the
court when they consider their findings. In this respect, his position
today is entirely analogous to that of a judge who has completed his
summing-up to a jury, and if the court wish for further advice from
him on any point their question must be put and dealt with by the
judge advocate in‘reopened court, The judge advocate is not bound to
accept the first verdict which the court return if it is, in his view,
contrary to the law relating to the case, but may (though only once)
advise them again of the findings which are in his view open fo them.
This power. however, with a court-martial extends only to findings of
guilty or special findings and not to a finding of not guilty,'* Sentence
is decided by the court, advised by the judge advocate who retires
with them,

Much of the work of the Judge Advocate General and his judicial
officers, however, consists in the perusal of the proceedings of com-
pleted trials to ensure their validity. Asthe Judge Advocate Generalis
the custodian of the proceedings of Army and Royal Air Force
courts-martial, the proceedings of all trials, whether held in the
United Kingdom or abroad, are eventually sent to his London Office.
There each record is perused before being committed to storage.
Before this final review, the proceedings of a trial may have been
previously subject to perusal, either because the officer responsible for
confirming the findings and sentence of the court wanted legal advice
before doing so, or because the trial took place abroad. The Judge
Advoacate General has deputies or representatives in the Commands
overseas, who review proceedings locally before forwarding them to
London.

Petitions against the court’s finding or raising a point of law on the
sentence also fall to be advised on by the Judge Advocate General.
The procedures prescribed by the Courts-Martial (Appeals) Act 1968
require as a condition precedent to the right to apply to the Courts-
Martial Appeal Courr that a Petition. against the finding shall have
been presented and rejecred (except where a capital sentence is in-
volved). The rights ofa convicted person to petition or appeal are dealt

MG R v Crig (1912) 7 Cr.APP.R. 173,
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with in more detail below, but the Courts-Martial (Appeals) Act
requires the Courts-Martial Appeal Court to have regard to any
expression of opinion by the Judge Advocate General in considering
whether a case is a fit one for appeal and may give leave to appeal
without more. The Act further empowers the Judge Advocate Gen-
eral to refer any finding to the Courts-Martial Appeal Court on the
ground that it involves a point of law of exceptional importance.

PART 11

OFFENCES BY PERSONS SUBJECT TO MILITARY
LAW: JURISDICTION

Many of the offences punishable under the penal sections of the
Army Act 1955 (and the corresponding sections of the Air Force Act)
are also offences against the civil criminal law. The most immediate
instance of this is section 70 of the Army Act 1955 which provides that
“(1) Any person subject to military law who commits a civil offence,
whether in the United Kingdom or elsewhere, shall be guilty of an
offence against this section.” As subsection (2) of section 70 goes on to
define a “civil offence” as meaning “any act or omission punishable by
the law of England or which, if committed in England, would be
punishable by that law,” the effect of the section is to apply the
English criminal law to the soldier wherever he may be.

Apart from this provision, that it shall be an offence against the Act
to commit a civil offence, many of the offences against other sections
of the Army Act 1955 involve conduct amounting to an offence against
the criminal law. Examples may be found in sections 44 and 45 of the
Act which deal with stealing, handling and malicious damage of
public or service property and the property of comrades, Although
section 33 (1) (@) and section 65 are directed to violence by a soldier
junior in rank to a superior and vice versa, the gravity of the offence in
military eyes being the affront to discipline, the offences themselves
may well involve violence punishable as an assault.

Outside the United Kingdom a serviceman (or a civilian accom-
panying the forces as a dependent or by reason of his employment)
will normally be tried by court-martial (or summarily if the offence is
a minor one) for those offences which in England would be tried by the
civil court. Courts-martial overseas accordingly are frequently called
upon to try offences of great gravity, from murder downwards,
indeed, the whole calendar of offences which would in the United
Kingdom be tried by Assize Courts, Quarter Sessions, or magistrates’
courts. (It should perhaps be observed that in some cases and circum-
stances the offender may be liable for trial by the country or colony in
which the force is serving. This, however, depends upon the terms of
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the treaty, agreement or order applying to the country or territory
concerned, and is outside the scope of this article.)

Although subsection (4) of section 70 excludes from the charges
which may be brought under that section in the United Kingdom the
offences of treason, murder, manslaughter, treason-felony and rape,
the provisions of the section as a whole apply equally to servicemen
serving in the United Kingdom as to those serving abroad. Accord-
ingly, when a soldier commits a civil offence in the United Kingdom
(or a military offence involving conduct amounting to a civil offence),
he may in law be tried either by a civil court as an offender against the
civil eriminal law., or by a military tribunal for his offence against the
Army Act,

Trial before a civil court has always operated as a bar to subsequent
trial on the same or a similar charge by the military authority. Al-
though until quite recently the reverse was not the case, so that a civil
court could try an accused person for an offence for which he had
previously been tried by a military or air force tribunal (although
required, in awarding punishment, to have regard to the punishment
imposed by the military tribunal), section 25 of the Armed Forces Act
1966 removed this anomaly. Trial by a competent military authority
now operates as a bar to subsequent trial for the same offence before a
civil court,

The decision as to whether an alleged offence falling within this
dual jurisdiction (and of which the civil police have cognisance) shall
be tried by the civil or military rests, however, with the civil author-
ity: normally, in practice, the poelice authority seised of the facts. If the
events giving rise to the charge have occurred outside the barracks,
they will usually have come to police attention in the ordinary way
that such occurrences do. Additionally, however, the Cummandmg
Officer is specmcalh required, in the United Kingdom, to report to
the police any serious offence, such as treason, homicide, violence
involving any serious injury, sexual assaults, and in particular any
case at all involving the person or property of a civilian.*?

The broad, generally accepted principle is that any offence affect-
ing the person or property of a civilian (or in which a civilian is
co-accused, in the United Kingdom, with the serviceman) will nor-
mally be dealt with by the civil court; !¢ offences entirely domestic to
the service will normally be handed over for trial by the service court,
Each case, however, is considered on its merits and in applying these
broad criteria a number of other considerations are also likely to be
brought into account. Notably and in particular the gravity and
nature of the oftence (traffic offences are usually dealt with by the civil

'3 Queen's Regulations (Army) 734.
18 1bid.
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court); whether it occurred on military property or outside; whether
the offender was on duty or about his own affairs; the age and previous
character of the offender. It may also, in some cases, be in the general
interest to leave it to the services themselves to deal with a man whose
offence has been committed on the eve of his departure for service
overseas.

PART 111

MILITARY ARREST AND TRIAL:
PETITION AND APPEAL

A person subject to military law who is found committing an
offence, or alleged to have committed or reasonably suspected of
having committed an offence against the Army Act, may be arrested.
The provisions relating to arrest are contained in section 74 of the
Army Act 1955,

In military law there is no equivalent of bail in civil procedure.
There are however two types of arrest, close and open. Close arrest
corresponds to being, for a civilian, held in custody. Open arrest
imposes some restrictions on the accused (for example, he may not
leave the barracks or use such amenities as canteens) but leaves him
otherwise at liberty.

Close arrest is normally employed only in circumstances corre-
sponding to those in which the civilian would be refused bail and for
similar reasons, Nor is an accused man kept in gpen arrest unless it is
for some reason felt necessary to maintain a limited measure of control
over his movements. In the majority of cases the accused soldier or
airman is not placed in arrest at allor, if he has been arrested in the first
instance, is released as soon as possible, being merely ordered to
present himself at the appropriate place at the appropriate time for
such inquiries and proceedings as may be held.

Section 53 of the Army Act 1955 contains stringent provisions to
ensure that no person shall be kept in arrest unreasonably and without
justification.

Further provisions of the Act, Rules of Procedure and administra-
tive instructions are designed to ensure that no accused is kept in arrest
unreasonably and that trial is as speedy as possible (see for example
Army Act 1955, s, 75, Rules of Procedure 4 and 6 and Queen’s
Regulations paragraph 698). The procedure by which charges against
an accused soldier or airman are investigated and brought to trial is in
many respects analogous to those by which an alleged offence is
investigated and tried by the civil courts. In military procedure the
function undertaken by the magistrate, of himself disposing of minor
charges and conducting a preliminary investigation of those to be
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brought to trial before a superior court, is undertaken by the com-
manding officer.

It may be remarked that the commanding officer, in his capacity as
examining magistrate, may dismiss any charge brought before him it
he is not satisfied that it is made out: if he does dismiss it, his dismissal
is final and the accused may not be tried again on that charge by any
military authority (see \rmv Act 1955 section 134 (1) (h)). or indeed.
since the coming into force ‘of section 23 (1) th) of the Armed Forces
Act 1966, any civil court either. This applies to all offences whether or
not within the jurisdiction of the commanding officer to try summar-
ily.

The offences with which a commanding otticer may deal summar-
ily are set out in Regulation 11 of the Army Summary Jurisdiction
Regulations 1966. The offences there listed amount, generally speak-
ing, to disciplinary offences and do not include military offences
involving such criminal elements as dishonesty or mdccem\," The
commanding officer’s power to deal with civil offences is very re-
stricted and confined to such offences as common assault, malicious
damage not exceeding £ 25 and minor traffic offences.

The commanding officer may not deal summarily with an officer or
a warrant officer. His powers of punishment as regards non-
commissioned officers and soldiers are set out in section 78 (3) of the
Army Act 1955, The maximum punishment that he may award a
soldier is 28 days detention: he may not reduce a non-commissioned
officer below his permanent rank. His power to fine both N.C.O. or
soldier is limited to the equivalent of fourteen days of the offender’s
pay.

It is convenient to mention, in connection with summary disposal.
that although the commanding officer himself may not deal summar-
ily with officers or warrant officers, certain officers superior in rank
and command to a commanding officer may deal summarily not only
with warrant officers but with officers below the rank of Lieutenant-
Colonel. The powers of punishment of such an appropriate superior
authority are set out in section 79 (3 of the Army Act 1955, They are
comparatively limited, the most severe being forfeiture of seniority of
rank although, like the commanding officer, the appropriate superior
authority may award a fine up to a maximum of the aggregate of
fourteen days of the offender’s pay.

In all cases, however, whatever the rank of the offender, a person
charged with an offence against military law must in the first instance
be brought before his commanding officer, The commanding officer
must investigate the case in the prescribed manner, The manner of

T The Royal Air Force commanding officer is how ever empowered to try offences against
sections +4 (Uand 45 of the Air Force Act 193§ which include offences of ﬂealmg. fraudulently
misapplying or handling service property or the properey ufa comrade, (Summary Jurisdiction
(Air Force) Regulations 1957 (as amended) r. 5.)
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investigation is described in some detail in paragraphs 18 to 21 of
Chapter 2 of the Manual of Military Law on pp. 12~16. It is sufficient
here to observe that at a hearing before a commanding officer the
accused is not called upon to plead guilty or not guilty to the charge, so
that even when dealing summarily with a charge there is no such thing
as a plea of guilty. Advocates are not engaged but the accused has the
right to cross-examine the witnesses against him. Accordingly he may
require that witnesses be called to give oral evidence but, if he does not
demand this or disputes the evidence they give, the commanding
officer may act upon written statements. The accused has, of course,
the opportunity afforded him to make his defence to the charge and to
call witnesses.

If the commanding officer is proposing to award any punishment
which will affect the accused’s pay (this of course includes not only
such direct effects as a fine or stoppage from pay but also sentences of
detention or reduction in rank of an acting N.C.0.), having arrived at
the decision that the accused is guilty but before announcing his
award, he must offer the accused the opportunity of being tried by
court-martial in preference to accepting the award of the commanding
officer.

Apart from this option, there is no right of appeal as such from the
decision of a commanding officer by way of re-hearing. Nor indeed is
there any express machinery under the Army Act 1955 for appeal
from summary conviction by a commanding officer (or appropriate
superior authority). A person aggrieved by such finding or award
may, however, make complaint under sections 180 or 181 of the Act
which deals with the redress of complaints; in such event the summary
proceedings will be scrutinised by higher authority (and the advice of
the Judge Advocate General sought if any question of law or proce-
dure arises), section 115 providing for the review of summary findings
and awards by a superior authority and affording powers to rectify
any injustices or invalidities in finding or award.

Should the case be one with which the commanding officer is either
not empowered or not prepared to deal summarily, then he must take
steps to have the evidence reduced to writing with a view to its trial by
court-martial (or, in an appropriate case, summary disposal by the
appropriate superior authority).

(Although the reduction of evidence to writing is normally as-
sociated with the reference of the case for trial by some tribunal other
than the commanding officer himself, there is in fact no reason why
the commanding officer should not have evidence reduced to writing
for his own convenience when he is proposing to deal with the matter
summarily, So long, therefore, as the case is one with which he is
empowered to deal, the procedure is flexible and he need not decide
whether or not to deal summarily with the matter until after he has
heard the evidence.) 41
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The reduction of the evidence to writing is normally delegated to
some officer other than the commanding officer himself and may be in
the form of a Summary of Evidence, compiled on oath at a formal
hearing in the presence of the accused, when he may cross-examine
witnesses, or by the assembly of an Abstract of Evidence which is
merely a set of statements taken from the prosecution witnesses. In
either case the accused of course is given the opportunity of putting
forward any answer he may wish to the charge and to the evidence of
the prosecution witnesses before the commanding officer considers
the matter judicially.

The reduction of the evidence to writing in this way serves a
number of purposes. First, it enables the commanding officer to
consider at leisure the manner in which he should deal with the case,
i.e., by dismissing it, dealing with it summarily (if this is open to him),
or remanding it for trial by court-martial. If the commanding officer
does decide to remand the matter for court-martial he forwards the
Summary or Abstract of Evidence, together with the charge-sheet and
certain other relevant documents (such as a statement as to the charac-
ter of the accused), to superior authority who will normally be an
officer empowered to convene a court-martial. If the military author-
ity immediately superior to the commanding officer is for some reason
not empowered to convene a court-martial or, in a case requiring trial
by General Court-Martial, to convene a court of that denomination,
then the documents will be forwarded to a yet higher authority. The
officer who is responsible for convening the court-martial, however,
is, like the commanding officer, required judicially to consider
whether there is evidence justifying the trial of the accused and also,
when the charge is one with which the commanding officer is em-
powered to deal summarily, whether it should in fact be tried by
court-martial or whether the commanding officer should be directed
to deal with it summarily. If, on the basis of the documents submitted
to him, the convening officer does decide to convene a court-martial to
try the case, copies of the Summary or Abstractof Evidence serve, like
the depositions in a trial on indictment, to inform the accused and his
legal representatives of the case against him, to provide the prosecutor
with proofs of evidence of his witnesses and to furnish the president of
the court (and judge advocate if one is appointed) with notice of the
nature of the case. The members of the court, in common with
members of a jury, are not given access to the contents of the “deposi-
tions” save to the extent that they may become admissible in evidence
at the trial.'® Rules of Procedure conform to civil prac-

'*The provisions of sections 9 and 10 of the Criminal Justice Act, 1967, as to the use of written
statements and the making of formal admissions arc applied by section 12 of the Act to
courts-martial, subject to appropriate modifications (Court-Martial) (Evidence) Regulations
1967 (S.1. 1967 No. 1807y, Section 11 of the Act as to notice of alibi also applies.
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tice in providing for the service, if necessary, of notices of additional
evidence.

The classes of officers having power to convene courts-martial are
prescribed by section 86 of the Army Act 1955. Broadly, however,
and for practical purposes, the officers having power to convene
District Courts-Martial are those commanding brigades or in com-
mand of other establishments or bodies of troops of similar responsi-
bility. General Courts-Martial, in the United Kingdom, are normally
convened by officers in the position of the Commander-in-Chief of a
Command.

A General Court-Martial consists of at least five officers and is
normally presided over by a Colonel and sometimes by an officer of
higher rank if the rank of the accused or the gravity of the charge
demands it, It has (within the punishments prescribed by law) unlim-
ited powers,

A District Court-Martial consists of at least three officers who are
normally presided over by a Major or sometimes a Lieutenant-
Colonel. Its powers are limited; it may not try officers, has restricted
powers in sentencing warrant officers and may not impose a sentence
exceeding two years' imprisonment.

It should perhaps be added that, although the ranks of presidents
are in practice as has been indicated, in law the minimum rank for the
president of either type of court-martial is that of Major (or the
equivalent rank in the Royal Air Force) and in certain circumstances
may (in law) be below even this.

A Judge Advocate must be appointed to all General Courts-Martial
and may be appointed to any District Court-Martial. A convening
officer will normally be advised by the Army Legal Services as to
whether the case, if to be tried by District Court-Martial, is one in
which application should be made for the appointment of a judge
advocate; such considerations as the nature and gravity of the charge
or the complexity of law or fact involved being taken into account.

Advice as to the framing of charges, the evidence to be called, and
other marters concerned with the preparation for trial, is given by the
Directorate of Army Legal Services (or the equivalent Diregtorate in
the Royal Air Force) which also provides prosecutors for the more
substantial cases. The Service legal directorates each administer a
legal aid scheme to enable accused servicemen to be represented at
courts-martial by practising civilian advocates.

The procedure at a court-martial attended by a judge advocate is
substantially similar to the proceedings of a trial on indictment before
a criminal court; such minor differences as exist are of form rather than
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substance and no useful purpose would be served in sccking to
catalogue them. A District Court-Martial sitting without a judge
advocate follows a similar pattern of procedure save thar there is, of
course. no summing up: to this extent the procedure bears a superticial
resemblance more to the proceedings of a magistrate’s court. One
procedural feature which may justity mention (common to all
courts-martial whether attended by a judge advocate or not and also
mandatory irrespective of whether or not the accused is protessionally
represented) is the requirement of Rule of Procedure 42 (1) that an
accused who has offered a plea of guilty shall have explained to him.
before his plea is accepted and a finding of guilty recorded. the nature
of the charge. the general effect of his plea and its effect upon the
procedure which the court will follow, This explanation is, in prac-
tice, couched in the simplest possible language and designed to ensure
inter alig that an accused who may possibly have a defence to a charge is
not allowed to plead guilty to it through any inadequate understand-
ing of the legal position. If not satistied that the prisoner fully un-
derstands the nature of the charge or the effect of his plea. the court
may not accept a plea of guilty, The court may also decline to accepta
plea of guilty if the president, having regard to all the circumstances,
considers the accused is not guilty and a plea of guilty may not be
accepred at all if the accused is liable on conviction to be sentenced to
death.

The function of the judge advocate, where one has been appointed.
has been touched upon above in Part [ it is sufficient to say that it is
entirely of a judicial character and in some respects similar to the
function of a judge sitting with a jury, although of course his part in
the assessment of sentence is only advisory. Rule of Procedure 7
prescribes the general duties of the prosecutor and defending ofticer in
terms which conform to the generally accepred duties of prosecution
and defence in civil practice, The finding and sentence of the courtare
arrived at by a majority of the votes of the members of the court (save
for findings involving a mandatory death penalty on sentences of
death which require unanimity).

The ranges of punishments which a court-martial is empowered to
award are prescribed by sections 71 (officers) and 72 (warrant officers
and below) of the Act, The maximum punishment for each of the
various military offences created by the Act is prescribed by the
section creating it. The maximum punishment for a civil offence,
charged under section 70 of the Act, is the maximum punishment
which a civil court could award for that offence. The punishments
which a court-martial may award include imprisonment and fines.
although for an offence other than a civil offence the maximum fine
which can be imposed is one equivalent to the aggregate of 28 days of
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the offender’s pay. In addition to imprisonment, a court-martial has at
its disposal (though not for officers) the punishment of detention for
up to two years in a service corrective establishment. As might be
expected of a disciplinary tribunal constituted within a profession, the
court has open to it a number of punishments touching the offender in
his calling. The most severe of these, as with any profession, is
expulsion. This at its most severe, can take the form of dismissal with
disgrace from Her Majesty’s service (or cashiering in the case of an
officer) or, less condign, simple dismissal. These punishments may be
awarded alone, as sufficient punishment in themselves, or coupled
with a sentence of imprisonment or detention. (A sentence of impris-
onment for an officer necessarily carries with it cashiering.) As the
ultimate professional sanctions, they are treated as next only to im-
prisonment in their severity.'® Accordingly, the punishment of deten-
tion for up to two years in a military corrective establishment is, in law
at any rate, to be regarded as a lesser punishment than dismissal.
Other punishments affect the rank or seniority of the offender, al-
though an officer cannot be reduced in rank. The minimum punish-
ments within the court’s power are, for private soldiers or their
equivalent, a fine and for those above that minimum rank severe
reprimand or reprimand. These latter punishments, although of no
immediate effect, serve to mark indelibly in the offender’s service
record the view taken by the court-martial of his conduct on the
occasion in question. It may be noted that a court-martial does not
have at its disposal the minor punishments, including restriction of
privileges (the modern equivalent of the old and familiar “C.B.”,
confinement to barracks) or admonition, which may be awarded by a
Commanding Officer. Nor has the court any powers analogous to
those of a civil court to make a probation order or grant a conditional or
absolute discharge. It may however make restitution orders in circum-
stances broadly comparable with those in which a civil court could
make them and enjoys also a useful and not infrequently invoked
power to place the offender under stoppages of pay to make good loss
or damage caused (whether to the public or a private individual) by his
offence. Such an order may be made either alone or in conjunction
with some other punishment.

The finding and sentence of a court-martial are not valid until
confirmed. The officers empowered to confirm findings and sentence
of courts-martial are prescribed by section 111 of the Army Act 1955,
but in most cases the confirming officer is the officer who convened
the trial. Section 134 (2) (2) of the Act provides that a person shall not
be deemed to have been tried by court-martial if confirmation is
withheld, and accordingly he may in law be retried for the offence.

15See ss. 71 (3) and 72 (3) of the Army Act 1955.
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The order for trial must, however, issue not later than 28 days after
the promulgation of the decision to withhold confirmation, Perhaps
the main advantage of this provision is to ¢nable re-trial where the
reason for non-confirmation of the first trial was merely procedural
error on the part of an inexperienced court: it is also sometimes useful
where it appears from the plea in mitigation advanced on the part of an
accused who has pleaded guilty that he may in fact have had a defence
to the charge. (Once confirmgd, however, there is no power to order
re-trial except in the circumstances prescribed by section 113 A of the
Army Act 1955 and section 19 of the Courts-Martial (Appeals) Act
1968; i.e., where a conviction is quashed only by reason of fresh

evidence.) o N . .
The powers of the confirming officer are set out in sections 109 and

110 of the Army Act 1955, Under section 109 a confirming officer
may call upon a court to revise a finding of guilty (this is seldom done
in view of the wide powers given by the following section), and section
110 gives him powers of quashing and substitution of findings and of
remission, mitigation and commutation of sentences which are
analogous to those enjoyed by the Criminal Division of the Court of
Appeal in respect of criminal convictions.

Section 113 of the Act provides for the subsequent review of
proceedings by an authority superior to the confirming officer and
empowers the reviewing authority to exercise powers similar to those
vested in the confirming officer.

The provisions of the Criminal Justice Act 1967 as ta suspended
sentences do not apply to courts-martial. The Army and Air Force
Acts have, however, since 1920, contained a provision enabling a
confirming or reviewing authority to suspend a sentence of imprison-
ment or detention and this power is extensively used. The court-
martial itself has no power to pass a suspended sentence.

A person convicted by court-martial has open to him a number of
means of petition or appeal.

He may, before confirmation, petition the confirming officer
against finding or sentence or both. After the confirmation of the
proceedings, he may at any time within six moaths of the date of
promulgation submit a petition to a reviewing authority. (Promulga-
tion is the formal notification to the accused of the decision of the
confirming officer on the finding and sentence of the court-martial.)

It is alsa open to the convicted solider to pursue, if he wishes, the
steps leading to an appeal to the Courts-Martial Appeal Court. Appeal
to the Courts-Martial Appeal Court lies only as to finding; the court
has no power to hear an appeal as to sentence. Except in the case of
conviction involving a death sentence, the appellant must first present
a petition against his conviction in prescribed form to the Defence
Council. The perition must be presented within sixty days of promul-
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gation if the court-martial was held abroad, or forty days if it was held
in the United Kingdom. The right to apply for leave to appeal does not
arise until either the petitioner has been notified of the rejection of his
Petition or, if he does not receive such notification, until the expiry of
(once again) either sixty or forty days from the date of presentation of
his petition, according to where the trial took place.

Application for leave to appeal must be made within a prescribed
period from the time when the right to apply became exercisable. The
rules governing appeal once the right to apply for leave has arisen
correspond closely to those governing an appeal to the Criminal
Division of the Court of Appeal.

The responsibility for advising confirming and reviewing au-
thorities (and the Defence Council) as to the exercise of their respec-
tive functions in connection with courts-martial and petitions and
appeals by convicted persons rests, of course, with the Judge Advo-
cate General of the Forces or, overseas, his Deputy or representatives.

Queen’s Regulations require that the proceedings of all General
Courts-Martial shall be submitted by the confirming officer for the
legal advice of the Judge Advocate General (or his Deputy, etc.) before
confirmation, and it is also open to a confirming officer in his discre-
tion to obtain similar advice before confirming the proceedings of a
District Court-Martial.

In addition to any advice that may have been given before confirma-
tion, all proceedings are finally consigned to the custody of the Judge
Advocate General (vide section 141 of the Army Act 1955) and before
being stored away are subject to close scrutiny to ensure their legality.
This applies to the proceedings of all Army and Royal Air Force
courts-martial wherever in the world they may have been held, but in
addition to this legal review in the London Office, proceedings of
trials held in commands overseas in which the Judge Advocate Gen-
eral has a Deputy or representative are legally reviewed in that com-
mand before dispatch to the United Kingdom.

These processes of legal review are applied to all proceedings,
irrespective of a petition by the accused or a specific request by a
military authority. If however the accused does petition against find-
ing, the authority to whom the petition is submitted will obtain the
advice of the Judge Advocate General upon the petition; confirming
and reviewing authorities may similarly, on occasion, seek advice in
connection with a petition against sentence, particularly where this
raises some point of law.

CONCLUSION

It will be appreciated that the majority of courts-martial convened
are District Courts-Martial, dealing with comparatively simple of-
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fences against service discipline (desertion or absence without leave,
insubordination, disobedience to orders, ctc.) and sitting without
specialist legal assistance either on the Bench or on the part of the
prosecutor or defending officer who, in such cases, are often relatively
junior regimental officers. The President of the court, in many of
these cases, is, however, an experienced and senior officer
(Lieutenant-Colonel/Wing Commander or a senior Major) who has
been allocated to a tour of full time duty as a permanent president of
courts-martial and undergone a period of instruction in the Judge
Advocate General's Office in trial procedure, the elementary rules of
evidence and such basic principles of criminal and military law as are
necessary to equip him to deal confidently and competently with the
kind of cases he, with the court over which he presides, is likely to be
called upon to try.

Although the special training of these officers for a specifically
judicial function is undertaken by the Judge Advocate General, re-
sponsibility for the general legal instruction of serving officers (whose
initial military education includes as part of the syllabus instruction in
service law) rests with the service legal directorates. Under the aus-
pices of these professional directorates, lectures are given for the
benefit of all serving officers, whose examinations at various levels
include papers in service law. Specialist courses provide training for
regimental officers and others whose duties are likely to involve them
particularly in the preparation of cases for trial or other aspects of
discretionary procedures.

The District Court-Martial attended by a judge advocate and with
professional advocates engaged takes place only when the charge to be
tried is more serious than the routine military offence, or when the
issues are unusually complex: to this extent it is less common than the
court conducted exclusively by regimental officers and the full scale
General Court-Martial is of comparative rarity. Whilst it is tempting
to compare the two forms of court-martial with Quarter Sessions and
Assizes, and to equate the exclusively lay District Court-Martial to a
bench of magistrates, this would not be in all respects accurate. The
powers of the District Court-Martial are unaffected by the presence or
absence of a judge advocate, and the criteria which determine whether
a case shall be tried by a District or General Court-Martial are other
than those which determine whether a case shall be sent for trial to
Assizes or Quarter Sessions. An officer cannot be tried before a
District Court-Martial for any offence; apart, however, from those
offences which carry a mandatory sentence beyond the maximum
powers of a District Court-Martial (.e., two years’ imprisonment)
there is no limitation i# law to the offences with which a District
Court-Martial may deal and in some circumstances (for example,
when it is known that the accused intends to plead guilty and the
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circumstances are such that the higher sentencing powers of a General
Court-Martial are manifestly not called for) offences which would not
be triable at Quarter Sessions may be sent for trial before a District
Court-Martial. It is obvious however that as a matter of practice graver
charges will normally be sent for trial to a General Court-Martial as a
tribunal having power to consider the award of an appropriate sen-
tence if necessary and also as one more suitable for the hearing of a
serious charge.

It remains to mention one form of court-martial rare in peacetime
and not dealt with above, This is the Field General Court-Martial
provided for by section 89 of the Army Act 1955, A Field General
Court-Martial may, under section 84 (2) of the Act, be convened only
on active service and when the convening officer is of opinion that it is
not possible without serious detriment to the public service to try a
charge by a General or District Court-Martial. The court consists of a
President (who need in law be only a Captain but in practice, as with
the General Court-Martial, is invariably above the minimum rank
required) and not less than two other officers, In emergency it can
consist of the President and only one other officer. If fully constituted,
its powers are those of a General Court-Martial; if only two officers sit
its maximum sentence is restricted to two years’ imprisonment. The
trial itself follows the same form as the other types of court-martial but
some ancillary procedures, mainly concerned with pre-trial documen-
tation, are simplified. The Field General Court-Martial is exceedingly
rare in peacetime. During the 193945 War, Field General Courts-
Martial became the normal form of trial: not only because the pre-trial
paper work required was considerably reduced, but also because of
the requirements of the Army Act that an officer must have two years’
commissioned service to qualify him to sit as member of a District
Court-Martial and three to sit on a General Court-Martial. The Act
then in force did not prescribe any such qualification by length of
service for officers to be appointed to sit on Field General Courts-
Martial (nor does the 1955 Act) so that the adoption of this form of trial
enabled advantage to be taken of the services of many officers, mature
in years and experienced, in some cases with legal experience—
including some who had already attained comparatively senior
rank—but who were nonetheless not yet in law qualified to sit as
members of a General or District Court-Martial.

The requirement that the findings of guilty and sentence of the
court be confirmed applies equally to all types of court-martial, in-
cluding the Field General Court-Marrial and, as explained above, the
proceedings of all trials are subject to scrutiny by a succession of
different persons, military and civilian, at different levels, including at
least one (and in most cases more than one) perusal within the office of
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the Judge Advocate General. It is this feature of the court-martial
svstem, taking place in every case and not depending on any repre-
sentation having been made on the part of the convicted man, which
affords perhaps its most notable safeguard. As a result of these proc-
esses of review, convictions are, from time to time, set aside and
sentences substantially reduced, even though those concerned with
the defence have not taken any step by way of petition. Apart from
such automatic review, the accused's extensive rights of petition en-
able him to secure prompt legal scrutiny of the proceedings of his trial
in the light of any specific ground of appeal he may wish to put
forward, if his petition be against finding or, by the service au-
thorities, of his sentence. A petition to the confirming officer can in
most cases (save where the employment of a shorthand writer at the
trial involves waiting for the transeribed record before consideration
can be given to it) be presented and considered withina few daysof the
conviction. The system has accordingly the merit of enabling a con-
viction which appears for any reason to be invalid or unsatisfactory to
be set aside with a minimum of delay. If, however, his petition is
rejected at this stage the petitioner may promptly petition a reviewing
authority or, if he wishes, submit it in the form of an Appeal Petition
under the Courts-Martial (Appeals) Act 1968 to the Defence Council.
This latter course will enable him to pursue the matter by way of
appeal to the Courts-Martial Appeal Court and (with leave, if a point
of law of general public importance is involved) even to the House of

Lords.
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THE BEGINNINGS: ANSELL ON
MILITARY JUSTICE

The development of military criminal law has been marked by
periods of quiet, orderly growth between wars and surges for
change after each war as citizens react to the exposure to the special
rec1u1rements of military life. The forces for change within the
military community are usually less visible than those external to it,
but at the end of World War I'an intramural struggle erupted onto
the public scene; fellow judge advocate Terry Brown tells the story
fully in *“The Crowder-Ansell Dispute.”! This selection is General
Anmsell’s own statement, valuable for the exposition of the forces for
change and of the subjects considered. Ansell's influence was felt
through the great changes in military criminal law which followed
in 1920, 1948, 1950 and 1968. Other views on this period were
expressed by Professors Morgan,? Wigmore?® and Bauer.*

135 ML, L. Rev, 1 (1967).

Morgan, The Existing Court-Martial System and the Ansel] Army Articles, 29 YALEL ], 52(1919),
*Wigmore, Lessons From Military Justice, 4 AM. JUD. Soc'y 151 (1920).

4 Bauer, Tbe Court-Martial Controversy and the New Arsicles of War, 6 Mass, L.Q. 61 (1921).
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MILITARY JUSTICE®

S. T. Ansell *

I contend—and I have gratifying evidence of support not only from
the public generally but from the profession—that the existing system
of Military Justice is un-American, having come to us by inheritance
and rather witless adoption out of a system of government which we
regard as fundamentally intolerable; that it is archaic, belonging as it
does to an age when armies were but bodies of armed retainers and
bands of mercenaries; that it is a system arising out of and regulated by
the mere power of Military Command rather than Law; and that it has
ever resulted, as it must ever result, in such injustice as to crush the
spirit of the individual subjected to it, shock the public conscience and
alienate public esteem and affection from the Army that insists upon
maintaining it.* Intemperate criticism of those who have pointed out
these defects will not serve to conceal them.

It is conceded that, basically, our system is the British system as it
existed at the time of the separation, which itself was of much more
ancient origin. At that time one theory political and legal prevailed as
to the place an Army should occupy as an institution of government,
With the birth of our government, however, came the new political
theory of popular sovereignty even over the Army, though unhappily
our military code reflects the principles we repudiated. The basic
deficiency of our system this day is to be found in the fact that our
fundamental law and public opinion contemplate justice regulated by
the law, whereas the Military Code and the Army recognize only such
justice as Military Command may dispense. Under the one theory the
Army is the Army of the King or, with us, of the President who is
deemed to have succeeded to the royal prerogative over the Army, to

+©Copyright 1920 by Cornell University, Reprinted with permission of Cornell University
and Fred B. Rothman & Co, from 5 CORNELL L.Q. (1919). Permission for reproduction or other
use of this article may be granted only by Cornell University and Fred B. Rothman & Co., 57
Leuning Street, S. Hakensack, New Jersey 97606.

1(1875-1954). The author was 2 member of the Washington, D.C. Bar and served as acting
Judge Advocate General of the Army from 1917 to 1919.

? Though seasonably invited by the Quarterly to prepare this article, I could find no opportu-
nity to do so, and therefore at first declined. At the kindly instance of the editors, I have
undertaken to write now on the very last day that permits of publication in this issue. I regrer that
a hurried preparation must result in the ineffective presentation of a subject which deserves the
best thought and consideration of our profession.
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be disciplined by him and his commanders under his ordinances and
at his willi under the other, which is the theory established by our
Constitution, Congress raises and supports armies and has exclusive
power to prescribe the rules for its discipline. The one theory clearly
represents the monarchical, reactionary and personal government
view. Theother is a necessary partof that larger theory of government
which insists that the source of all political power is to be found in the
people. Under the one theory the Army is an army of a king or
emperor or other person in authority; under the other, it is an institu-
tion ordained by the people to do their service. Under the one, the
obligation of the soldier is to a military chieftain; under the other, itis
to the State, Under the one, the military relationship is governed by
considerations of personal loyalty and fealty to those in authority:
under the other, the military obligation is created and governed by law
established by the people themselves. Under the one. the army has a
detached, independent and self-sufficient existence, finding within
itself the source of its own government; under the other it is but an
institution of government, drawing, like all other institutions, its
power from a common superior source upon which it depends for jts
government and its very existence. Under the one the common soldier
was but a serf, a personal retainer of the King or a subordinate
commander; under the other he is a citizen serving the State in the
highest capacity of citizenship.

At the time of our separation the respective spheres of power of
Parliament and the King over the Army had not been definitely
determined but, on the other hand, were a matter of grave and serious
contention; indeed, they have not been accurately determined to this
day. A matter of such tremendous import to their liberties as the
question of the control of the Army, the Fathers of our government
were not disposed to leave unsettled. As they did not intend that our
people should inherit this controversy regarding the control of the
armed forces, so did they not intend that the Chief Executive of this
nation should inherit those military powers which in the mother-land
had been deemed inherent in the Crown. They resolved to make it
certain that the Army of the United States should be called into being
only by Congress, should continue to exist only at the will of Con-
gress, and should be governed and disciplined only in accordance with
laws enacted by Congress. Thus it was that the Constitution, while
conferring upon the Chief Executive the power of command. ex-
pressly and exclusively conferred upon Congress the power to raise
and support armics and the power to make rules for their regulation
and government.

It is under this latter power that Congress enacts the code for the
discipline of the Army, commonly known as the Articles of War. The
power to make rules for the regulation and government of the armed
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forces is the power to prescribe the relations, the authority and the
rules of conduct of all the members of those forces, both officers and
men, and to provide sufficient sanction. Congress has power to pre-
scribe the substantive offense, the penalty, the tribunal and the meth-
ods of procedure and trial; all subject, of course, to the limitations
upon the legislative power found elsewhere in the Constitution. Ac-
cordingly, it has the sole power to enact a penal code for the complete
government of all who occupy the military status. A soldier is also a
citizen, and his conduct must conform not only to the requirements of
the general law of the land, but to the special requirements of the
military establishment. The military code is comprehensive of both
relations. It adopts the substantive provisions of general social law,
and it denounces and penalizes the myriad manifestations of miscon-
duct prejudicial to the military relation.

Such exercise of penal power should be in keeping with the progress
of enlightened government and not inconsistent with those fundamen-
tal principles of law which have ever characterized Anglo-American
jurisprudence. The Military Code, being a penal code, should be
applied to none except upon probable cause. It should be specific with
respect to the definition of the offense denounced and the penalty
provided. It should particularize with respect to matters of procedure,
that the trial may be full, fair and impartial. It should require recogni-
tion of those rules of evidence which our jurisprudence has evolved as
necessary to elicit those facts upon which the ultimate conclusion of
guilt or innocence may with safety and justice rest. With the utmost
care it should guarantee those safeguards and that protection for an
accused whose life and liberty are placed in jeopardy, which are the
pride of our enlightened civilization. None of these things does our
code do, and none of these things can it do, until it changes its base
from the ancient English theory and comes to conform to American
principles of government.

That our Articles of War, organically and largely in detail, are the
ancient British Articles of 1774, can be shown historically as well as by
mere comparison. John Adams, responsible for their hasty adoption
by our Constitutional Congress to meet an emergency, said of them:

“There was extant, [observed, one system of Articles of War which
had carried two empires to the head of mankind, the Roman and the
British; for the British Articles of War are only a literal translation of
the Roman. It would be vain for us to seek in our own invention or the
records of warlike nations for a more complete system of military
discipline. T was, therefore, for reporting the British Articles of War
totidem verbis * * * * So undigested were the notions of liberty
prevalent among the majority of the members most zealously attached
to the public cause that to this day I'scarcely know how it was possible
that these articles should have been carried. They were adopted,
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however, and they have governed our armies with little variation to
this day.”®

Fe himsclf, appreciating their rigorous character, did not expect
them to pass without substantial liberalization, for he further said: "It
was a very difficult and unpopular subject and Tobserved to Jefferson
that whatever alteration we should report with the least energy in it or
the least tendency to a necessary discipline of the Army would be
opposed with as much vehemence as if it were the most perfect: we
might as well, therefore, report the complete system at once and let it
mect its fate, Something perhaps might be gained.”* Writing in 1803,
he expressed surprise that it was possible that thesc articles could have
been carried at all.

Military authorities and military text-writers, with the love that
such have for ancient legal lineage, have always proclaimed their pride
in this ancient code, For instance Winthrop says of it;

“Our military code, however, stands alone among our public stat-
utes in its retaining many provisions and forms of expression dating
back from 200 to 500 years, and while it is desirable that some of the
articles should be made more precise orextended in scope and the code
itself simplificd by dropping a few articles and consolidating others,
any radical remodeling which would divest this time-honored body of
law of its historical associations and interests would be greatly o be
deprecated.”?

And the present Judge Advocate General, in proposing the so-
called “revision of 1916, frankly said to the Committees: "It s to be
doubted if the Congress has ever been called upon to amend legislation
which is as archaic in its character as our present Articles of War.”
That “revision of 1916" made not a single systemic change in the
Roman-English svstem adopted by the Continental Congress and in
1806 by the Congress under the Constitution, Tt did nothing but
assemble, classify and render more convenient old articles, dressed
them up in rather more modern language. wrote into them what
hitherto had been legally implied into them by construction, and
made not one single fundamental change. That this is so will become
apparent upon a comparison of the 1916 revision with the law as it
previously existed. Nobody, neither The Judge Advocate General. the
Sceretary of War nor either of the Commirtees of Congress. has ever
regarded the project of 1916 as a real substantial revision; indeed, The
Judge Advocate General took occasion to deny that it was anything
but a restatement of existing law for the sake of convenicnce and
clarity. Verification of this statement may be made by reference to the

? History of the Adoption of the British Articles of 1774 by the Coatinental Congress: Life and
Works of John Adams, vol. 3, pages 65-82

1Supra, note 3.

¢ Winthrop's Law . Standard Milicary Text, vol, L p, 15
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printed hearings before the Committee on Military Affairs upon the
1916 revision. There it will be found that the author of the project,
discussing it before the Committees, article by article, was quick to
assure them upon every occasion and with respect to every article
having to do with military justice that the project made and con-
templated no substantial change in the articles, which he truthfully
traced to the British Articles of 1774 and beyond. He himself said, at
page 43 of these hearings:

“If Congress enacts this revision, the service will not be cognizant of
any material changes in the procedure, and courts will function much
the same as heretofore. * * * The revision will make certain a
great deal that has been read into the existing code by construction.”

That was the truth. Nobody has experienced any change for the
better,

Out of these opposite basic theories—on the one side that Military
Justice is to be controlled by the power of Military Command and on
the other that it is to be regulated by established principles of Law—
arise the two antagonistic views as to the character of courts-martial,
One is that a court-martial is an executive agency belonging to and
under the control of the military commander; is, indeed, but a board
of officers appointed to investigate the accusation and report their
findings to the commander for his approval. Under such a theory, a
commander exercises an almost unrestrained and unlimited discretion
in determining (1) who shall be tried, (2) the prima facie sufficiency of
the proof, (3) the sufficiency of the charge, (4) the composition of the
court, (5)all questions of law arising during the progress of the trial, (6)
the correctness of the proceedings and their sufficiency in law and in
fact. Under such a theory all these questions are controlled not by law
but by the power of Military Command.

Thus it is said by Winthrop, the greatest departmental authority
upon Military Law:

“Courts-rnartial are not courts, but are, in fact, simply instrumen-
talities of the executive power provided by Congress for the President
as Commander-in-Chief to aid him in properly commanding the army
and enforcing discipline therein, and utilized under his orders or those
of his authorized military representative; they are, indeed, creatures
of orders and except in so far as an independent discretion may be
given them by statute, they are as much subject to the orders of a
competent superior as is any military body of persons.”®

This, of course, is in accordance with the old monarchical view. At
the tire of our separation, the King was not only the commander of
the Army, he was the legislator of the Army; he prescribed the
Articles of War, the offenses and the penalty; he prescribed both the

¢ Winthrop’s Military Law, vol. 1, p. 54,
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substantive and procedural law; he prescribed the courts-martial,
their jurisdiction and their procedure. He controlled the entire system
of discipline and the methods of its administration. The Army was
his, the officers were his officers and from him drew their authority.
Courts-martial were courts-martial of the King and of the officers
representing him and his power of command. The courts-martial,
therefore, applied his law, his penalties, followed his procedure and
were subject to his command. Under such a scheme, a court-martial
was but an agency of command, nowhere in touch with the popular
will, nowhere governed by laws established by the people to regulate
the relation between sovereign and subject. It was not a judicial body.
[ts functions were not judicial functions. It was but an agency of the
power of military command to do its bidding.

Basically, such is our system today. It does not contemplate that a
court-martial shall be a court doing justice according to established
principles of jurisprudence and independently of all personal power.
Quite the contrary. It regards the court-martial simply as the right
hand of the commanding officer to aid him in the maintenance of
discipline. Tt is his agent; he controls it. It is answerable not to the law
but to him. The court-martial is not a court at all; it is but an agency of
military command governed and controlled by the will of the com-
mander. Under such a system an officer, of course, belongs to a caste.
Any officer can prefer charges against a man and at his will can
succeed in getting him tried. The statute requires no preliminary
investigation to determine whether or not the accused should be tried,
and such investigation as is required by regulation is also controlled by
the military commander, and is neither thorough nor effective. From
then on everything is governed not by law but by the power of
military command. The detail of counsel, the membership of the
court, the question of the validity of the charge, the sufficiency of the
evidence, the correctness of the procedure, the validity of the judg-
ment and sentence and the thousand and one questions arising in the
progress of a criminal trial are all left finally to the judgment of the
commanding general. Even the ultimate conclusion of guilt or inno-
cence is subject to his control. There is no right of review; there is no
legal supervision. Allis to be determined by the commanding general.
Whatever he saye is right; is right and becomes right as his ipse dixvit
regardless of general principles of jurisprudence, and right beyond
any power of review. He is the law. No matter how great the depar-
tures are from the well established principles of law and right and
justice, these departures become error or not, just as the commanding
officer may choose to regard them. There is no legal standard to which
court-martial procedure must conform and, therefore, there can be no
error adjudged according to 2 legal standard. In other words, military
justice is administered not according to a standard of law at all. but
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under the authority of a commanding officer. The results are as might
be expected when one man is left to be judged at the will of another—
the penalties and sentences are shockingly harsh, and frequently
shamefully unjust.

Such is our system conceded to be; and such, according to the
militaristic view, ought it to be. The departmental view, as expressed
in the hearings before the Committees in 1912, is that “the introduc-
tion of fundamental principles of civil jurisprudence into the adminis-
tration of military justice is to be discouraged.” In those hearings the
present Judge Advocate General quoted, with approval, from Colonel
Birkheimer, as follows:

“The military code prescribed a rule of conduct to a body of men
who consecrate their lives to the profession of arms. The camp is the
fittest field of application. It may be very objectionable in some
respects contemplated from the purely legal standpoint and yet be
admirably adapted to the purposes of uniting, governing, and direct-
ing to a single object the armed forces of the United States.”

He further quoted from Judge Advocate General Lieber who,
writing in 1879, said: “Military law is founded on the idea of a
departure from civil law, and it seems to me a grave error to suffer it to
become a sacrifice to principles of civil jurisprudence at variance with
its object.”

The militaristic view can be found no better expressed than in the
following extract from an inspired editorial:

“An army, to be successful in the field, must from the moment it
begins to train at home have absolute control of its discipline. The
commanding general is everything. He must bear the three keys. He
must have final control. He must be the judiciary, the legislative and
the executive. If he were not, he would not have an army.””

According to this view, courts-martial are not courts of law, inde-
pendently administering the law and governed by the law, but are
indeed above the law. They are of an unquestionable rectitude and
quality, and their methods and judgments are not to be tested by the
simple rules designed for the government of men in all social relations.
Officers of the Army—at least unless once entangled in their toils—
love to denominate them “courts of honor,” functioning indepen-
dently of the ordinary rules for the government of ordinary human
judgment and endowed with a refinement of judgment not recognized
in other spheres of society. Being courts of “honor” and not of law, the
members need know no law, are presumed to know no law, and, as a
rule, do know no law. Thus it is that these principles designed to
secure a fair and impartial trial evolved by our civilization and re-

? Editorial, Chizago Tribune, read into the Congressional Record of February 27, 1919, page
4641, by Representative Kahn, Chairman House Commitree on Military Affairs.

59



MILITARY LAW REVIEW [Bicent, Issue

garded as fundamental in our jurisprudence need not be observed by
these courts, That a man shall not be tried except upon probable cause
judicially determined; that he is entitled to a fair and impartial judge:
that a judge may not sit in his own cause or be a prosecuting witness in
the case before him; that the accused shall have the right to a judicial
test of the validity of the accusation; that he shall be fully informed of
the nature and cause of the accusation against him; that he is entitled to
the assistance of counsel; that he is entitled to witnesses in his own
behalf and the right to confront the witnesses opposed to him: that he
has the right fully to test by proper cross-examination any witnesses
regardless of rank or other earthly circumstance; that he is entitled to a
public hearing, and finally shall be accorded an opportunity to appeal
for clemency—these matters found cssential to fairness in a court of
law are not recognized as necessary to be secured to an accused on trial
befare these “courts of honor.”

Our Constitution, however, contemplates a system of military
justice and discipline based upon the opposite theory. It contemplates
that the administration of military justice should be governed in
accordance with the laws of Congress and not in accordance with the
will of any person: that Congress should define specifically the of-
fense; definitely prescribe the punishment. establish the procedure
and base all upon the fundamental principles of our jurisprudence.
Congress has utterly failed to legislate in furtherance of the constitu-
tional and judicial theory and by its failure to legislate and by irs
adoption and retention of a system emanating out of a different
theory, has left it so that Military Command may continue that
mediaeval svstem of diseipline which is governed not by law but by
military power.

Thehighesttribunal of the land, whenever it has had the occasion to
speak, has accentuated the fact that courts-martial are inherently
courts dealing with judicial functions of the most sacred character. In
Runkel v. United Stares,® the court, almost prophetically, said:

“The whole procecding (the administration of military justice
through courts-martial) from its inception is judicial. The trial. find-
ings and sentence are the solemn acts of a court organized and con-
ducted under the authority of and according to the prescribed forms of
law. Itsits to pass upon the most sacred questions of human rights that
arc ever placed on trial in a court of justice; rights which, in the very
nature of things, can neither be exposed to danger nor subjected to the
uncontrolled will of any man. butwhich must be adjudged acearding o
law.™®

#122 U.S, §43 (1887), at p, 338 quoting Awomney General Bates, in an opinion furnished
President Lincoln, March 12, 1864, 11, Opinions Attorneys Guneral. 21
“lealies are the court’s.
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The same court said in Grafton v. United States: *° “A court-martial
is a court deriving its authority from the United States. * * * Con-
gress, by express Constitutional provisions, has the power to pre-
scribe rules for the government and regulation of the Army, but those
rules must be interpreted in connection with the prohibition against a
man’s being twice put in jeopardy for the same offense. The former
provision must not be so interpreted as to nullify the latter.”

The Grafton case is a land-mark pointing the way to those princi-
ples which must be recognized if the military code is to be liberalized
and made to accord with the spirit of American institutions. It is
particularly instructive in the present discussion. Under the military
theory that a court-martial is not a court, that its functions are not
judicial, and that it does not try crime but simply mere breaches of the
military obligation, it had been the long standing view of the depart-
ment, supported by the decisions of many of the lower federal courts,
that the Constitutional prohibition against double jeopardy, and like
principles of the Bill of Rights, had no application to these trials. Upon
this theory an enlisted man, tried and acquitted by court-martial in the
Philippines, of murder, was subsequently subjected to trial for the
same homicide before a civil court in that federal jurisdiction. The
civil court overruled the plea in bar of trial and its judgment upon
conviction was sustained by the Supreme Court of the Philippines.
The Supreme Court of the United States reversed the judgment,
discharged the soldier from custody, and in doing so rendered an
opinion which is of the greatest significance, though it seems to have
fallen on deaf ears so far as the War Department and Congress are
concerned. The court pointed out that a court-martial is a court
exercising judicial functions, as much so as any other court of the
United States; and after having further pointed out that the civil court
had tried the soldier for an offense of which he had been previously
acquitted by a court of the United States having competent jurisdic-
tion (the court-martial), proceeded to say:

“It is attempted to meet this view by the suggestion that Grafton
committed two distinct offenses—one against military law and disci-
pline, the other against civil law which may prescribe the punishment
for crimes against organized society by whomsoever those crimes are
committed—and that a trial for either offense whatever its result,
whether acquittal or conviction, and even if the first trial was in a court
of competent jurisdiction, is no bar to a trial in another court of the
same government for the same offense. We cannot assent to this
view.”

The court went on to say: “Congress by express Constitutional
provision has the power to prescribe rules for the government and

10206 U.S. 333 (1906), at p. 352.
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regulation of the Army, but those rules must be interpreted in connec-
tion with the prohibition against a man’s being twice put in jeopardy
for the same offense. The former provision must not be so interpreted
as to nullify the latter, If, therefore, a person be tried for an offensc in a
tribunal deriving its jurisdiction and authority from the United States
and is acquitted or convicted, he cannot again be tried for the same
offense in another tribunal deriving its jurisdiction and authority from
the United States.” And then the court took occasion to state that it
based its decision that the soldier was entitled to this protection, not
on the ground that an Article of War provides against second trials nor
that the organic act of the Philippines contained a similar provision,
but on the ground of constitutional requirement, saying: “But we rest
our decision of this question upon the broad ground that the same acts
constituting a crime against the United States cannot, after the acquit-
tal or convietion of the accused in a court of competent jurisdiction, be
made the basis of a second trial of the accused for that crime in the
same or any other court, civil or military, of the same guvernmem."

Surely a court-martial may not perform its fundamental functions
as a court of law without recognizing, and being compelled to recog-
nize, those principles of civil jurisprudence designed to secure a fair
trial.

The Code—The Articles of War—is, of course, a penal code;
highly so. Being a penal code, according to every principle of Anglo-
American jurisprudence the offenses denounced should be defined,
the penalties provided made specific, and procedure should be estab-
lished which should serve as a guide to the tribunal and a protection
for the rights of the accused. This code, if such it can be called. does
little or nothing more than permit the commander to do as he pleases.
It is a "Do-as-you-please” code, out of deference to the power of
military command. It prescribes little or no procedure, It contains
forty-two punitive articles. The offense is defined in none of these,
but is left to be taken care of by military custom. Twenty-nine of them
prescribe that the offense denounced “shall be punished as a court-
martial may direct.” Under this authority the court-martial may
award any punishment whatever except death, and for a minor mili-
tary offense may. if they choose, sentence an offender to imprison-
ment for life, Eleven of the articles prescribe that the offenses therein
defined “shall be punished by death or such other punishment as a
court-martial may direct.” For these offenses the court-martial may,
in their discretion, award the sentence of death. And two articles make
death mandatory. In time of war a court-martial may award any
punishment it pleases other than death for any offense whatever, and
for many offenses which in civil life would be regarded as meriting no
serious punishment they may award the penalty of death. In time of
peace Congress has authorized the President in such cases to fix
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maximum limits of punishment, but, of course, not he, but the
military men of the department really fix the penalties. Such a delega-
tion of penal law-making power has little to commend it from any
point of view,

Is it any wonder that sentences should have ranged over such a
latitude in view of the fact that the courts have an unlimited discretion
and power to award any punishment for any offense they please?

The military environment is not exactly congenial to justice. The
militaristic mind is rather intolerant of those methods and processes
necessary to justice. Justice is not a thing which can be left to nature
unnurtured by man. Frequently it must be achieved through pain and
toil. It is a high object of government, and government is required for
its establishment. When resort is had to a trial, justice cannot be
achieved unless the methods of the trial are themselves just. The
procedure leading to the result and the result itself are essentially
involved in justice, and if the procedure is wrong, so is likely to be the
result. The one is no less important than the other. Neither the
President nor any of his military subordinates should be permitted to
prescribe those rules of procedure, including the rules of evidence,
which govern the results in criminal prosecutions. To prescribe such
procedure is not an executive function,

But the revision of 1916 expressly made it so. Three new substan-
tive articles affecting military justice were introduced by the “revision
of 1916,” all of which were reactionary, still further subjecting judicial
functions to military command. One of these (38th) 2uthorized the
President to prescribe the procedure, including modes of proof, in
cases before courts-martial. This was enacted at the request of the
military authorities and in deference to the military view which insists
that military command should contro} the trial. It must also be re-
membered that while the statute in terms confers the power upon the
President, as an administrative fact it is not the President who will
exercise it, but the Chief of Staff and The Judge Advocate General of
the Army,~—ultra-military men. The President, then, has the power
by express statutory delegation to prescribe modes of proof. For-
mer]y, by the unwritten law military, courts-martial recognized, so
far as they recognized any law, that they should apply the rules of
evidence applied in the Federal criminal courts, that is to say, the
common-law rules as modified by Congress. But the “revision of
1916" changed that and conferred the power to prescribe rules of
evidence upon the President. This has operated as a license to
courts-martial to follow their own views, or inquisitiveness, as to what
evidence ought to be produced,

While the military mind is intolerant of protective principles and of
rules governing a trial, itis particularly so of the rules of evidence. The
professional officers of our Army in great numbers believed with

63



MILITARY LAW REVIEW [Bicent. [ssue

Napier, “that the business of courts-martial is not to discuss law, but
to get at the truth by all the means in its power.” Our officers, both in
formal and in informal statements in support of our system of military
justice, habitually drop into the very language used by that distin-
guished British officer who took the British Bar to task for its interfer-
ence in court-martial matters and boldly declared: “We soldiers want
to get at the fact (no matter how) for the sake of disci-
pline. * * * There is no better witness against a man than
himself.”

That statement is axiomatic among our professional officers. They
will hear of no qualifications nor can they see any evil consequences of
the generous application of what is so good. It is the basis of military
third-degree methods. It helps the investigating officer to impose his
authority upon the unfortunate suspected man and enmesh him in
words and conduct having no origin in fairness and truth. It is an
excuse for the reception of incompetent confessions or for holding
them to be without prejudicial effect. It justifies in a thousand in-
stances that situation in which an accused, with incompetent counsel
or none, is induced to take the stand and make out, for the benefit of
the record at least, a case which the Government has failed to prove.
Such an abandonment of established rules of evidence has resulted in
many unjust convictions. Upon the observance of such rules depends
the vital question of guilt or innocence. We may well be reminded of
Warren’s classic criticism of British courts-martial nearly four-score
years ago, when he said:

“Our rules of evidence are the safeguards of every subject of your
Majesty, high and low, rich and poor, young and old. Were thase
rules to be disregarded, anybody might at any time be found guilty of
anything. They ought, of all others, 1o be kept inviolate; for the whole
administration of justice depends upon them. They are, as T have this
day seen observed in full force and eloquence, the result of the
collective wisdom of generations and founded on the principles of
immutable equity.”"!

This being a system that neither applies nor is governed by law,
neither does it require or contemplate the services of judge or lawyer
in the administration of its functions. Courts-martial consist of mili-
tary men, untrained, of course, in the law, whose profession is not
such as to render acute their sense of judicial appreciation. Nobody
sits with them or over them with judicial competency to govern them
in matters of law. As was once said by the distinguished British
Barrister previously quoted:

“It would, indeed, seem as reasonable to expect fifteen military men
capable of conducting satisfactorily 2 purely judicial investigation,

11+ Letter to the Queen.” p. 8.
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dependent in every stage on the application of principles of a jurispru-
dence with which they cannot have become acquainted, as to imagine
the fifteen judges of your Majesty’s superior and common law courts
at Westminster competent to form a correct opinion concerning criti-
cal military operations dependent upon pure strategical science.”?

Errors committed in such trials by men ignorant of law are not
likely to be untenable and idle according to any system of law. There
are likely to be, indeed there are, ridiculous blunders with tragic
consequences. Proceedings of courts-martial, consisting of unlettered
men and having with them no judge of the law, and applying a code
that, though penal, is not specific either in defining the offense, pen-
alty or procedure, must be expected to be and frequently they are
wrong from beginning to end; wrong in fact; wrong in law; wrong in
the conduct of the inquiry; wrong in the findings; wrong in the
“advice” given by compliant and impotent law officers, who recom-
mend the approval of such proceedings; wrong in the ignorant confir-
mation of such procecdings; wrong in everything. And yet, of such
errors there can be no review,

The system may well be said to be a lawless system. Itis not a code
of law; it is not buttressed in law, nor are correct legal conclusions its
objective. The agencies applying it are not courts, their proceedings
are not regulated by law, their findings are not judgments of law, The
system sets up and recognizes no legal standard, and has no place for
lawyers or judges. Whatever is done with the final approval of the
convening commander is done finally beyond all earthly power of
correction, Setting up no legal standard—in a word, being a system of
autocracy and not law—it contemplates no errors of law and makes no
provision for the detection and correction of errors that under the
system can never occur. Accordingly, questions of law as such cannot
arise, and such questions as do arise are presented to the commander
for determination, not as questions of law to which he is bound to
defer, but as questions to be disposed of by him finally and in
accordance with his ideas, first, as to the requirements of discipline,
and, sccondly, of right and justice. The system, which is one of
absolute penal government of every person subjected to military law,
and which results in an almost incomprehensible number of courts-
martial annually, is perhaps most remarkable in that is has no place for
alawyer. The military commander governs the trial from the moment
of accusation to the execution of the sentence, and such law adviser as
he may have on his staff is without authority or right to interpose. At
every point the decision of the commanding general is final and
beyond all review. All the legal reviewing machinery designed to
“advise” commanders in the administration of justice is extra-legal, is

*Supra, note 11
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not established by law, much of it was created by me during the War,
may be abolished at the pleasure of superior military authority (and
doubtless will be). Such legal machinery does not function independ-
ently, but in strict subordination to the power of military command.
The Judge Advocate General of the Army, his office, his department
and all his functions, are by express provision of the statute made
subject o the power of the Chief of Staff and the “decisions” of the
Judge Advocate General and of every officer in his department. even
upon questions of pure law, are subject to military “supervision.”

Lawyers arc used extra-legally and in an “advisory” way. Without
recognized place or authority they, like other military men. arc sub-
jected to the power of military command. If there is a difference
between the law-adviser and the military commander with absolute
authority over the subject and, incidentally, over the personal for-
tunes of the “adviser” we know who will do the agrecing. Since, by
statute, the Chief of Staff “supervises™ the Judge Advocate General of
the Army upon matters of pure military law, the “supervision™ over
the junior judge advocates may be expected to become imposition, So,
we have recently heard some of these military minions of the law, after
brief service under professional soldiers, say and affect to believe that
notwithstanding the system is crude and the rules of evidence are
ignored and counsel is obviously inadequate and “in a considerable
percentage of the cases the decision is not sustained by the facts™ of
record, still they were convinced that no substantial injustice has been
done. This shows, among other things, how the military relationship
deflects legal judgment; how it imposes itself upon professional ap-
preciations and obscures those first principles which are normally
regarded as tenets of the faith and foundation stones of the temple of
justice. The last man in the world to be expected to prefer his impres-
sion of moral guilt to guilt duly adjudged, his own judgment to the
judgment of a court of law, his personal views upon insufficient
investigation for the institutional results of cstablished legal
procedure—should be the lawyer. What does it mean for lawyers
sitting in a judicial capacity to say: We find the soldier has not been
well tried; we find that the rules of evidence were not observed in his
case; we find that he had not the substantial right of assistance of
counsel; we even find that the decision was not sustained by the facts
of recard; and yet, we are morally convineed that the accused was
guilty, so let him be punished? That lcads to something worse than
injustice to the accused; it leads to anarchy. Alawver breaks faith with
his profession and his American citizenship when in the name of
justice he can tolerate, much less advocate, such a state of things. Let
us again pertinently quote Warren:

It concerns the safety of all citizens alike, that legal guilt should be
made the sole condition for legal punishment: for legal guilt, rightly
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understood, is nothing but moral guilt ascertained according to those
rules of trial which experience and reflection have combined to
suggest, for the security of the state at large. * * * They (these
fundamental pringjples of our law) have, nevertheless, been lost sight
of and with a disastrous effect by the military authorities conducting,
and supporting the validity of, the proceedings about to be brought
before your Majesty.”!3

The system has resulted in many erroneous and unjust convictions.
Surely we need not point out to a lawyer that clemency, even when
generously granted, is a poor remedy in the case of a solider who
should not have been convicted at all.

The vices of the present system, which Congress ought at once to
remedy, may, as I see them, be summed up as follows:

1. Qur code of military justice (technically known as the Articles
of War, section 1342 of the Revised Statutes as amended), is
thoroughly archaic. It is substantially the British code of 1774, which
code was itself of much more ancient origin.

2, The so-called “revision of 1916” was but 2 verbal revision and
made not a single systemic or substantial change; and such changes as
were introduced but accentuated the vicious principles underlying the
code.

3. Our code is a vicious anachronism among our institutions,
coming to us, as it did, our of an age and a system of government which
we properly regard as intolerable,

4. It came to us through a witless adoption, and our interests in,

appreciation of, and attitude toward, military matters have never been
such as to lead to any systemic change or to any thorough congres-
sional investigation or other fair inquiry into its utter inadaptability to
our conditions.
5. Thehearings held upon the “revision of 1916” demonstrate that
committees of Congress are not well advised when, in investigating
military matters of this kind that involve the citizen and his rights
when he becomes a soldier, they confine their sources of information
to the War Department and the Army.

6. Missing. [ed.].

7. This code is in equally sharp conflict with any adequate mili-
tary policy that is consistent with the principles of this Government.
In my judgment an army of citizens can never again be subjected to
such an ill-suited system.

8. The code is not a code of law; it is not buttressed in law, nor are
legal conclusions its objective. The courts applying it are only agen-
cies of military command, not courts of law; their proceedings are not
regulated by law; their findings are not judgments of law.

13Supra, note 11, at p. 9.
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9. Setting up and recognizing no legal standards, no lawyers, no
judges—in a word, being lawless—it contemplates no errors of law
and makes no provisions for their detection or correction.

10, Military autocracy is the frankly expressed fundamental
theory of our code. By itoursoldiery is govérned not by law but by the
unregulattd will of a military commander. Tt is, in its entirety, a
government by man and not by law. No finer example of such is to be
found in any modern government.

11, By the adoption of this code Congress abdicated its constitu-
rional prerogative to make the rules for the discipline of the Army, has
authorized military command to make those rules and to do as it
pleases in applying them, restrained by no law, no judge.

12. The Judge Advocate General of the Army and his office, the
head of the Bureau of Military Jusmc the only law ver and the only
legal establishment umtnmplattd in the system, are by the laws of
Congress made cxpressly subject to the “supervision” *and control of
the highest military authority, the Chief of Staff of the Army.

13. The result has been, as when men are subjected to the power
of other men unregulated by law the result must ever be, a large
measure of oppression, gross injustice, and discipline through terrori-
zation.

14, Notwithstanding the tenacious adherence of our War De-
partment to the existing system, it may be well for us to remember
that even in times past it has been the subject of criticism of those of
our most distinguished soldiers who have studied it—among whom
may be mentioned Sherman, Fry and Lee and other Confederate
leaders—to the effect that it is a sy stem unsuited to our citizen armies.
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THE BEGINNINGS: LANGLEY ON THE
1951 CODE

Herbert Butterfield, Frederick Bernays Wiener and others have
prudently cautioned against reading history backwards, This ad-
monition is particularly well-chosen in the case of the history of
criminal law because no other branch of law is so sensitive to the
changing values of a society. Civilian and military cases from early
periods may horrify the reader of today who is conditioned by legal
developments since 1960.

There was, however, a major event in military criminal law
immediately p{eching the civilian criminal law revolution, the
passage of the Uniform Code of Military Justice which entered into
effecton May 3, 1951. Much of what follows in this compendium is
concerned with assessing the impact of the new basic law, but there
is a place here for a contemporary statement.

The author foresees and discusses both the constitutional and
institutional implications of the new statute. He anticipates the
course of rulings on the right to counsel, the right against self-
incrimination and other due process considerations. His predic-
tions about how federal courts would expand the scope of their
review of military cases and how the newly-created United States
Court of Military Appeals would enter the legal structure were,
perhaps, insufficiently heeded. The article concludes with fair
comment on the problems of administration of criminal law in both
civilian and military systems, and an admonition to the military to
begin to police its own precincts.!

! There is a wealth of general comments on the 1951 Code, Comments by the Chairman of the
drafring Committee appear as Morgan, Tbe Background of the Uniform Code of Military Justice, &
VaND. L. REV. 169(1953), reprinted in 28 MIL. L. REV. 17 (1965). Professor Morgan's article was
part of a valuable Symposium on military law. Other Symposia have been presented in 22
HasTiNgs L. Rev, 201 (1971}, 10 Am. Crist, L, REV. 1(1971), and 49 IND. L.]. 539 (1974).
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MILITARY JUSTICE AND THE
CONSTITUTION—-IMPROVEMENTS
OFFERED BY THE NEW UNIFORM CODE
OF MILITARY JUSTICEf

Ernest L. Langley®

Tt is a basic tenet of American constitutional-criminal law that even
the most patently guilty person may be so adjudged only in a proceed-
ing where he is accorded all the rights, privileges, and immunities
guaranteed to him by the Constitution,” To deny to an accused any of
his constitutional rights is to deprive him of due process of law, and his
conviction cannot stand. In case after case reaching appellate courts,
the principal contention of the appellant is that his conviction was
illegal because obtained in a proceeding where one or more constitu-
tional safeguards were ignored. Of recent years many of these cases
have been attacks on the validity of convictions by military courts-
martial. As is generally true with any cross-section of cases urging
constitutional questions, many of these attacks have been predicated
on relatively insubstantial grounds.? Other cases, however, have
pressed arguments of great force and have raised questions which
demand most serious consideration.

The problem of providing a sound system of military justice is
today more important than ever before. The large number of citizens
called to arms during World War IT magnified the problems inherent
in the system as it has existed. During this period more trials were held
and more persons were directly or indirectly concerned with the
administration of military justice than at any previous time in our
history. The Gray and Doolittle Committees, the 1948 revision of the

+€Copyright 1931, Texas Law Review, Inc. Reprinted with permission of Fred B. Rothman
& Co. from 29 Texas L. ReV, 651(195 1), Permission for reproduction ot other use of this article
may be granted only by the Texas Law Review, Inc. and Fred B. Rothman & Co., 57 Leuning
Strect, 5. Hakensack, New Jerscy 97606, This comment was prepared in connection with the
Seminar on Military Law at the Law School.

*Member of the Texas Bar. B.A., 1946, Texas Technical College; ].D.. 1951, University of
Texas. When this article was written the author was Editor-in-Chief of the Tezas Law Rev

‘Lisenba v. California. 314 U.S. 219 (1941); Brown v. Mississippi, 297 U.S. 278 (1936);
Mooney v. Holohan, 204 U.S. 103 (1935); Powell v. Alabama, 287 L'.S. 45 (1932).

%See, e.g., Waite v. Overlade, 164 F.2d 722 (7th Cir. 194R), cerr. denied, 334 U.S. 812(1948);
McClellan v. Humphrey, 83 F. Supp. 510 (M.D. Pa, 1949 Adams v, Hiatt, 79 F. Supp. 433
(M.D. Pa, 1948), appeal dism'd, 173 F.2d 896 (3d Cir, 1949).
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Articles of War, and the adoption of the Uniform Code of Military
Justice in 1950, were all outgrowths of the public feeling engendered
by the military trials of World War II. Another consideration of
pressing importance is the present augmentation of the armed forces
in the face of the current world crisis. Still another factor impelling the
military services to put their judicial house in order is the recognition
that one objection to the enactment of a system of universal military
training will be removed if the general public is made to feel that
young trainees will receive fair treatment at the hands of the military
authorities.

What are those aspects of the military justice system with regard to
which constitutional questions have been or may be raised? It should
be recognized that problems other than that of deprivation of constitu-
tional rights may be involved. For example, Congress often provides
more protection for an accused than the Constitution demands; or a
person may be generally considered not within the ambit of the
constitutional provisions yet he may be extended the same protection
by statute. The deprivation of rights of thesc latter tvpes may be
considered a deprivation of “statutory due process,” Such problems as
these will be noted herein. Particular emphasis will be placed upon
whether or not improvement in the operation of the system is to be
expected when the new Uniform Code of Military Justice becomes
operative in May, 1951.% The cases to be examined will be largely
cases arising out of army and air force courts-martial during World
War II, since these are far more numerous than cases from the naval
courts. Likewise, since the Uniform Code is essentially a revision of
the army’s Articles of War, statutory comparisons and contrasts will
be limited to those of the Uniform Code and the Articles of War,*

I. THE CONSTITUTIONAL BASIS FOR
MILITARY JUSTICE

The power of Congress to cstablish a judicial system within the
armed forces which is entirely separate from the civil judiciary has
long been accepted as a power necessarily inherent in the provisions of
Article I, Section 8, of the Constitution.? Although one basis for this

3Pub. L. No. 506. 81st Cong., 2d Sess. ¢. 169 (May 5. 1950). This revision of the statutory
provisions for military justice substance and procedure will henceforth be referred to in the wext
as the Uniform Code, and will be cited U.C. M.

The present system of military justice in the navy is prescribed in che Arricles for the
Government of the Navy, REv. STAT. § 1624 (1875), as amended. 34 U.S.C. § 1200 {Supp.
1950). Since its arganization as a scparate service, the air force has continued to use the army
Articles of War, 10 U.S.C, §§ 1472-1593 (Supp. 1950).

3Carter v. Roberts, 177 U.S. 496 (1900) Ex parte Foley, 243 Fed. 470(W.D. Ky. 1917). This
power is said to spring from the following clauses of Art. 1, § 8:Scction 8. The Congress shall
have Power . . . [9] Toconstitute Tribunals inferior to the supreme Court. . . (11} Todeclare
War . [12] To raise and support Armies . . . [14] To make Rules for the Government and
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power has been said to be found in clause 9 of Article [, Section 8,°
dealing with the power to constitute inferior tribunals, nevertheless it
is accepted that the power to constitute military tribunals has no basis
in the judiciary article, Article ITL7 Thus, the system of military
tribunals is entirely separate from the civil judiciary, and the rules laid
down for the latter do not apply to the former unless specifically so
provided.® This concepr of the independent military judiciary has
been the basis for much of the feeling that military trials are basically
unfair in their lack of provision for full review. This idea will be dealt
with in more detail later.

II. CONSTITUTIONAL GUARANTEES IN
MILITARY TRIALS

The safeguards that the Constitution provides for the accused in a
criminal trial have been substantially defined by numerous court
decisions, and there are few open questions in this field insofar as trials
in the civilian courts are concerned. The same cannot be said, how-
ever, for military trials. Although many questions in this area have
now come to be settled, there has been much controversy throughout
our history as to which provisions of the Constitution relate to the
military and which are concerned only with civilian trials. The Con-
stitution is explicit in only one place with regard to the rights of an
accused in a military trial, ¢z., the requirement of indictment or
presentment by a grand jury in cases of “capital or otherwise infa-
mous” crimes specifically excepts cases arising in the land or naval
forces.®

The controversy seems to stem largely from the generality of the
war power.!? An analogy may be drawn to the so-called police powers

Regulation of the land and naval Forces . . . [16] To provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them 2s may be employed in the Service
of the United States, reserving to the States . . . the Authority of training the Militia according

to the discipline prescribed by Congress. .

It may also be said that the provision of the Fifth Amendment excepting “cases arising in the
land and naval forces” from the requirement of presentment ot indictment by a grand jury is an
inferential recognition of a separate judiciary system for the military forces.

$Ex parte Foley, supra note 3,

"Ex parte Quirin, 317 U. 8. 1 (1942); Altmayer v, Sanford, 148 F.2d 161 (5th Cir. 1945) Ex
parte Potens, 63 F. Supp. 582 (E.D. Wis. 1945).

#The provision of U.S. CoNST. Art, 111, § 1, that judges shall hold office during good
behavior has never been deemed applicable to military courts. Thus, the provisionin U.C.M.J.
art. 67(aX1) for the establishment of a court of military appeals states that the terms of the judges
thereof shall be fifteen years, although in other respects this court is roughly equivalent to a
United States court of appeals,

Noris the provisionof Art. I11, § 2, that the trial of all crimes, except in cases of impeachment,
shall be by jury, deemed applicable to military courts. De War v, Hunter, 170 F.2d 993 (10th
Cir. 1948); Ex parte Beuton, 63 F. Supp. 808 (N.D. Cal. 1945),

2.8, CONST. AMEND, V.

1008, CoNST. Art, 1, § 8.
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of the state, which, although not specifically set out in the Constitu-
tion, are said to be the powers “to prescribe regulations to promote the
health, peace, morals, education, and good order of the people,” !t or
the “powers of a government inherent in every sovereignty to the
extent of its dominions.”'? Just as controversy often arises as to the
extent to which these vague powers may override the precepts of due
process '? or freedom of speech,'* so too, controversy stems from the
question of whether there is inherent within the powers to “raise and
support Armics”'® or to “declare War"'® the power to place the
interests of the service and the need for command discipline above the
rights which the soldier would have in civilian life.

The principal constitutional guarantees which the accused in a
criminal trial has are to be found in the Fifth and Sixth Amend-
ments.'” These guarantees are: (Fifth Amendment) no trial without
presentment or indictment by a grand jury (except in the military
forces), no double jeopardy, freedom from self-incrimination. the
right to due process of law; and (Sixth Amendment) the right to a
speedy and public trial, the right to trial by jury, the right to be
informed of the nature of the charge against him, confrontation with
the witnesses against him, compulsory process for defense witnesses,
and the right to the assistance of counsel. There are, of course, other
guarantees provided by the Constitution, some of which may or may
not be involved in a criminal trial. Thus, the search and seizure clause
of the Fourth Amendment*® may be involved when evidence sought
to be introduced was obtained illegally. The Scventh Amendment
proscribes excessive bail and fines, and cruel and unusual punish-
ments.'® A further safeguard of parsonal liberty is found in Article I,
Section 9, which prmxdes that the privilege ‘of the writ of habeas
corpus shall not be suspended except when made necessary by rebel-
lion or invasion.

Which, then, of these enumerated safeguards and guarantces are
applicable to the accused in a military trial? There would seem to be
no clear-cut answer to this question. and little of logic in some of the
answers which may be found. Since the Constitution is explicit in
excepting military trials from the requirement of presentment or
indictment by a grand jury and makes no mention that such trials shall
be considered different from civil trials in any other particulars, it

“'Barbier v. Connolly, 113 U.S. 27, 11 {1885),
2 License C 3 How. 504, §

“Miller v. Schocne, 276 U8, 27

“(nr]u\\ v. New York, 268 U.S. 632 (1923).
Const. Are 1, § 80 ¢l 12

ConsT. Are. [§ 8. clu 11

TUS Const. AMENDs, Vo V]

fULS. CONST. AMeND. TV

HLLS. Const A, VI
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would seem to follow that a person should lose none of his other
constitutional rights when he enters the armed forces, Yet this is not
the case.?? For example, it is clear that there is no right to a trial by jury
in military courts,?! although there is no explicit basis for such a
position except that courts-martial without juries were an accepted
feature of military life at the time of the adoption of the Constitu-
tion, 22

A, FOURTH AMENDMENT

One of the few cases which deal with the applicability of the Fourth
Amendment to trials by court-martial is Romero v. Squier *® The court
there assumed that the Fourth Amendment prohibits unreasonable
searches and seizures with regard to military personnel, and stated
that the Government did not contend that the Amendment confers no
rights on the accused in a court-martial proceeding. The court found
no violation of the Amendment, however, and the importance of the
case is not so much its holding as the manner in which it was assumed
to be obvious without citation of authority that the Fourth Amend-
ment is applicable to trials by courts-martial.

The Uniform Code makes no specific ruling on this question except
that in Article 36 the power is conferred on the president to prescribe
rules of procedure, including modes of proof, which shall “so far as he
deems practicable, apply the principles of law and the rules of evi-
dence generally recognized in the trial of criminal cases in the United
States district courts, but which shall not be contrary to or incon-

2 However. one case has indicated that no rights other than that of indictment should be
considered inapplicable to the military. Sanford v. Robbins, 115 F.2d 435 (Sth Cir, 1940), cerr.
denied, 312 U.S. 697 (1941). Regardless of whether or not the Constitution guarantees these
rights to the accused in a trial by court-martial, Congress has seen fit to grant mast of them in
such cases. See U.C.M.J. arts. 27, 30(b), 31, 32(b), 35, 44, 46, 55. Bur¢f. U.C. M.J. art. 49(a), (d),
(f), providing for evidence by deposition. depriving the accused of the right to confrontation with
the witnesses against him except insofar as he may be represented in the taking of the deposition
(see the last sentence of subsection {a) of Article 49).

For an exhaustive statement of the rights of an accused in a court-martial as they existed under
the Articles of War before the 1948 amendments, see Armstrong, Protection of the Accused’s Rights
in Courts-Martigl, 16 M15s. L.J. 175 (1944), This article was written by an army officer, and
presents an over-idealized picture since the statute must necessarily be administered largely by
military personnel not possessed of legal training, many of whom are more interested in
discipline than in justice.

#1£x parre Quirin, 317 U.S, 1 (1942): De War v, Hunter, 170 F.2d 993 (10th Cir. 1948), £x
parte Béenton. 63 F. Supp. 808 (N.D. Cal, 1945).

22 See Ex parre Quirin. 317 U.S. 1, 39(1942): “Presentment by a grand jury and trial by e jury
of the vicinage where the crime was committed were at the time of the adoption of the
Constitution familiar parts of the machinery for criminal trials in the ¢ivil courts, But they were
procedures unknown to military tribunals, which are not courts in the sense of the judiciary
Article . . . and which in the natural course of events are usually called upon to function under
conditions precluding resort to such procedures. As this Court has often recognized, it was not
the purpose or effect of § 2 of Article 111, read in the light of the common law', to enlarge the thea
existing right 1o a jury trial.”

#3133 F.2d 528 (9th Cir. 1943), cers. demied, 318 U.S. 785 (1943)
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sistent with this code.”2* The regulations made by the president with
regard to illegally obtained evidence are set out in Paragraph 132 of the
1951 Manual for Courts-Martial.?> The rules follow the pattern pre-
scribed by the United States Supreme Court for trials in the federal
district courts. Thus, evidence obtained as a resule of an unlawtul
scarch of the property of the accused conducted or instigated by
persons acting under authority of the United States is nov admissi-
ble 2 Likewise inadmissible is evidenee obtained in violation of Sce-
tion 6035 of the Communications Act of 1934—so-called “wire tap-
ping” evidence.*” Further, evidence otherwise admissible which is
obtained through information supplied by such illegally obtained
evidence is inadmissible. 2 Since the military courts have no authority
to return the seized property to the accused if he demands it or to
impound it to suppress its use as evidence, an objection to its use as
evidence is timely if made at the time it is attempted to be introduced
at the trial.?¥ 1t should be noted, however, that scarch of property
owned or controlled by the United Srates, or located in a forcign
country or occupied country or occupied territory and occupied or
used by persons subject to military law, need only be authorized by
the local commander in order to make evidence obtained thereby
competent,3”

B. FIFTH AMENDMENT

\s has been previously stated.®! there is no right to a trial by jury in
courts-martial. The argument that the court-martial is both judge and
jury is not sound.?? The “rose by any other name™ argument is not
valid here since the members of the court are arbiters of the law aswell
as triers of fact, The provisions of the Uniform Code, however,
increase the resemblance of a court-martial 1o a judge and jury. Under

20U, art. 366

AN UALFORCOURTS-MARTOAL, UNITE D ST S € 152¢165 15 This manual appears in its
entirety in 16 Fin. Rri. 1303-1469 (195 1),

2% eeks v, United States, 232 U.S. 383 (1914)

248 STAT. 1103 (19341 47 U.S.C. 605 (1946k Nardone +. United Stares, 302 U8, 370
11937)

28 Nardone v. United States, 308 U.S. 338 (1439},

2 See Agnello v, United States. 260 U8 20 (19251

FOMANCAL FOR C(JLR!\-,\[\RH\I. UNirbn Srates © 182 1(us]

! See text at nnte call 21t and see note & supra

2By no reasonable annlug\ could a one-man summary court be compared with a judge and
jury. Butof course there is an analogy between summary courts-martial and the non-jury trial of
perty offenses in the civilian courts. Tt may. of course, be further argued that uader the Cniform
Code the oceasion will be rare when a person can be tricd by summary court-martial if he
objects, and that an analogy may be drawn between waiver of jury trial in the civil courts and
m.ﬂb\ summary court-martial. See U.CLAL] arr. 20, proy Admg[hd[nw!per\un shall be tried by
summary court-martial over his objeetion unless such trial is had in lict: of “company punish-
ment” under Article 13, when the accused has eleered to refuse such non-judicial punishment
and has demanded trial by court-martial instead,
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the new procedure, the law officer of a general court-martial bears a
great resemblance to the judge in a civil court. He rules on interlocu-
tory questions® instructs the courts on the elements of the offense,
the presumption of innocence, the requirement of proof beyond a
reasonable doubt, and the burden of proof,3* and the court votes on its
findings without the advice, vote, or presence of the law officer.3* As
has also been observed, the requirement of presentment or indictment
by a grand jury specifically exempts cases arising in the land or naval
forces, and no discussion seems necessary on this point.

With regard to those provisions of the Fifth Amendment other than
trial by jury, however, the same unanimity of agreement is not found.
Judge Frank, speaking for the second circuit, said simply: “The Fifth
and Sixth Amendments are, of course, inapplicable to a court-
martial.” 3¢ Other courts have been equally certain that the provisions
of both the Fifth and Sixth Amendments are applicable to military
trials.®” Regardless of language to the contrary in some cases, it seems
clear that at least some provisions of these two Amendments are
generally deemed applicable to court-martial trials. Certainly the
reasoning of such a position is more tenable than that of the cases
which deprive a person of the protection of the Constitution at a time
when he has taken up arms to defend it.?®

Such statements as that of Judge Frank above quoted may be taken
to mean only that there is no blanket application of the Amendments
to court-martial proceedings. If this is their meaning, the position
taken is tenable but not well-stated. Such categorical statements
should not be used unless they are intended to mean what they say,
and if the position of the federal civil courts is to be that the Amend-
ments are not applicable to military trials, it should be clearly so stated
by the Supreme Court. To date this has not been the position of the
Supreme Court.®® Further, such a position should not be adopted.

39C.C.M . art. SUb).

34U.C.M.]. art. 51(e).

85U,C. M.]. art. 26(b).

38 United States ex rel. Innes v. Crystal, 131 F.2d §76, 577 n.2 (2d Cir. 1943). Judge Frank
cited as authority for this statement, Ex parre Quirin, 317 U.8. 1(1942), which contains broad
language to this effect, Id. at 40. However the question in the Quirin case concerned only the
right of enemy spies being tried before a military commission to a jury trial, and the broad
language, which was not necessary to the decision of that case, is not generally followed by the
inferior federal courts. See,e.g., Romero v, Squier, 133 F.2d 528(9th Cir. 1943), cers. demied, 318
U.S, 785 (1943). And the military establishment does not presume that it can conduct its trials
without regard to the provisions of the Fifth and Sixth Amendments. See note 20 supra.

37 De War v. Hunter, 170 F.2d 993 (10th Cir. 1948) (due process clause, Fifth Amendment);
United States ex rel. Innes v. Hiatt, 141 F.2d 664 (3d Cir. 1944) (same); Romero v. Squier, 133
F.2d 528 (9th Cir. 1943), cert. denied, 318 U.S, 785 (1943) (right to counsel, Sixth Amendment);
Sanford v. Robbins, 115 F.2d 435 (Sth Cir. 1940), cers. denied, 312 U.S. 697 (1941) (double
jeapardy clause, Fifth Amendment),

%8 See United States ex rel. Innes v. Hiatt, 141 F.2d 664, 666 (3d Cir. 1944),

98ee Wade v. Hunter, 336 U.S. 684 (1949), where the Court's decision assumed the
applicability of the Fifth Amendment.
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The exigencies of combat and the necessity for command discipline
may demand that grand and petit juries be dispensed with. but there is
no compelling reason to deny to military personnel the fundamental
rights guaranteed to all persons alike by the Constitution,

The “double jeopardy™ clause of the Fifth Amendment has clearly
becn deemed applicable to the military on numerous oceasions. *® The
question which has been the sharpest thorn in the side of the courts in
this area is not that of the applicability of the theory to military trials,
but is the question of when jeopardy attaches. The traditional view of
the military establishment has been that jeopardy does not atrach until
the trial is complete and the sentence has been reviewed and con-
firmed by the highegt authority provided for in the review system.
Thus, if the review ingor umtlrmmg authority saw fitto “reverse” the
court-martial and order a new trial, no question of double jeopardy
was thought to arise. The analogy dravwn was to a civilian trial where
an appellate court reverses and remands.

The analogy. of course, is not sound. The convietion of a civilian
offender is not reviewed except on the appeal of the offender himself,
while all convictions by courts-martial are reviewed. Thus, the con-
victed soldier who knows himself to be guilty and considers himself
fortunate to have gotten a light sentence may find that his case has
been reversed and that he faces a new trial. Since Article of War 5044
was added in 1920,%" it has been provided that on the so-called
“rehearing”—actually a complete new trial before an entirely new
court—the accused shall not be tried for any offense of which he was
found not guilty by the first court, nor shall a sentence in excess of or
more severe than the original sentence be enforced unless the sentence
be based on a finding of guilty of an offensc not considered upon the
merits in the original procceding.*? This safeguard against a rchearing
more onerous to the accused may be sufficient to prevent an attack on
the ground of double jeopardy, but the last portion of the provision
allowi ing the wnmdu‘atum of an offense not previously considered on

*0E.g., Wade v. Hunter, supra note 39: Sanford v, Robbins, 1135 F.2d 435 (5th Cir, 19401, cerr,
denied, 112 U.S. 697 (1941)

SUALCWL S0, 41 STAT. T99 (1920, as amended, 10 U.S.C. § 1521 (1946), repealed. 62 ST 7
A38 (1945, 10 U.8.C. § 1522 (Supp. 1950). In Sanfard v Rﬂbbm< 5 nate 40, the petitioner
was sceking release an habeas corpus from a 1919 court-martial conviction, He had previusiy
ocen sentenced to death, but the president had ordered a new trial because of the feeling of a
board of review that the trial had been unfairly conducted. On the second trial a life sentence was
imposed. Tt was the apinion of the circuit codet in 1940 that this procedure was not illegal, oven
though not >kalﬂkAH\ authorized (3. W, 5034 was not cnacted until the vear following this
conviction), since it was not expressly prohibited by the Articles of War. According ta che coure,
it was the geneeal practice prior wo this partcular case in 1916 for the reviewing or confirming
authoritics to grant a new trial only at the request af the accused. The court held, however. that
cven if the consent of the accused was necessary before a new trial eould be had. cunsent wauld
be pmum:d when the sentence in the first trial was death

20 W0, note 41 supra; AW, 32062 STAT, 638 (1948), 10U S.C. § 1324 (Supp 1930
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the merits would seem to be basically unfair to an accused who did not
ask for a review of his conviction. This provision of the Articles of War
is continued in the Uniform Code,*? and the additional proviso is
made that the new sentence can be more severe than the first if the
sentence for the offense is mandatory.

It is not likely that a successful attack could be made on this method
of review on constitutional grounds. As will be seen later, a civil court
will review a court-martial conviction only in a habeas corpus proceed-
ing, and then only on questions of jurisdiction or the legality of the
sentence imposed.** Since Congress has given the express power to
impose the second senterce, its legality is not subject to question, and
there seems to be no tenable basis for urging, as it has been urged,**
that the procedure followed so deprived the accused of his fundamen-
tal rights as to divest the court of jurisdiction over him. Tt is well-
settled that due process in military trials consists of the military law,*8
and the military law here is plain: It is clear that no jeopardy attaches
so as to prevent a rehearing until the highest reviewing authority in the
military justice systemn has confirmed the sentence and its execution is
ordered, regardless of whether or not the accused is satisfied with his
first trial. Thus it is easily seen that any commander can override a
court-martial which seeks to extend clemency to the accused through
failure to consider some part of the charges preferred. He can continue
to send the case back until some court convicts the accused on all of the
charges, unless, of course, a court returns a finding of not guilty on the
charge in question.

Another facet of the question of when jeopardy attaches was re-
cently before the Supreme Court of the United States. In Wade v.
Hunter,*" the accused had been placed on trial in a divisional general
court-martial, but the trial was continued at the instance of the court
in order to give the prosecution an opportunity to secure additional
cvidence desired by the court.*® Before the trial was resumed, the

4T.C.MJ. art. 63(b).

44 Schitav. Cox, 139 F.2d 971 (8th Cir. 1944), cert. demied, 322 U.S, 761(1944), rebearing denied,
323 LS. 810 (1944). But see note 72 infra. For a discussion of the writ of habeas corpus as a
means of attacking illegal courts-martial convictions, see Comment, Antieau, Habear Corpus Relief
Jfrom Courts-Martial Convicrions, 28 Tuxas Law ReVIEW 536 (1950).

%3 See. e.g., Shapiro v. United States, 69 F. Supp. 205 (Ct.Cl. 1947),

48 United States ex rel. Creary v. Weeks, 259 U.S. 336 (1922),

47336 L.S. 684 (1949).

#$ This procedure is authorized by the Manual for Courts-Martial: “The court is not obliged to
content itself with the evidence adduced by the parties, When such evidence appears to be
insufficient for a proper determination of the matter before it, or when not satisfied that it has
received all available admissible evidence on an issuc before it, the court may take appropriate
action with a view to obtaining available additional evidence, The court may, for instance,
require the trial counsel to recall a witness, to summon new witnesses, or to make an investiga-
tion along certain lines with a view to discovering and producing additional evidence,” MaztsL
FOR COURTS-MARTIAL, UNITED STATES § §4b(1951). The opportunity for problems of double
jeopardy to arise under this procedure is plain.
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division moved from the locality because of the combat situation, and
the appointing authority withdrew the charges from the court and
sent them to army headquarters, where a second trial was held in
which conviction resulted. The question before the Supreme Court
was whether or not jeopardy had attached in the abortive first trial,
and it was held that it had not attached. The long-established position
of the War Department that jeopardy does not attach until the convic-
tion is confirmed w as not affirmed, however. since the question of the
validity of a rchearing was not presented, and since the basis for the
decision was the supposed necessity for the transfer of the trial posed
by the exigencies of combat. The result of Wade «. Hunzer seems to be
that the military establishment is now virtually its own judge of when
the military situation demands the interruption of a trial,

The next provision of the Fifth Amendment to be considered is that
against compulsory self-incrimination. The Articles of War?® and the
Uniform Code>® both provide that no witness shall be compelled to
incriminate himself. The Manual for Courts-Martial concedes that the
protection of the Fifth Amendment in this respect extends to wit-
nesses in trials by courts-martial.®! But the important consideration is
not the provisions of the statute but is the remedy available to the
accused who has been convicted by his own testimony, and who now
complains that such testimony was coerced from him or that it was
given at a time when he had not been apprised of his right to remain
silent. If the reviewing authorities fail to correct the error by ordering
anew trial, the only available remedy is. of course, habeas corpus. In
general, the courts have agreed that admission of evidence incompe-
tent because it was taken in violation of the privilege against self-
incrimination will not operate to deprive the court-martial of jursidic-
tion over the accused.®? The result is that an accused has no real
protection under the Constitution from being compelled to incrimi-
nate himself if the military review fails to accord him his rights.

When the Articles of War were amended in 1948, a provision was
added to Article 24 making it “conduct to the prejudice of good order
and military discipline,” and thus punishable under Article of War 96.

AW 24,62 STAT, 631 (1948), 10 U.S.C. § 1493 (Supp. 1950

ST, COMJL art. 31

2 MANUAL FOR COURTS-MARTIAL, UNTTED STATFS T 150b (1951)

5 Exparse Steele, 79 F. Supp. 428 (M.D. Pa. 1948). See also Hayes v. Hunter, 83 F. Supp. 940
(D. Kan. 1948). Cf. Brown v. Sanford, 170 F.2d 344, 345 (3th Cir. 1948); Hicks v. Hiatt. 64 F
Supp. 238 (M.D. Pa. 1946), 24 TkxAs Lan ReVIEW 503, where a false statement made by the
accused to the military police corporal who first questioned him was used to impeach him on
eross-examination, The accused convinced the district court that he had made this statement
because of the corporal’s representation that whatever he (the accused) said might help him but
would not be used against him. The district court considered this one of the factors in the
pre-trial and trial procedure which combined to deprive the accused of so many of his basic rights
as to divest the court-martial of jurisdiction over him. It is questionable whether or not this ne
error alone would have entitled the accused to release by habeas corpus
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to use coercion or unlawtul influence to obtain a statement, admission,
or confession from any accused or witness. It was further provided
that any statement, admission, or confession so illegally obtained
should not be received in evidence in any court-martial. >3 It was also
made the duty of any person taking a statement from an accused to
advise him that he need make no statement at all, and that any
statement made would be used as evidence against him. These
amendments provide all the safeguards reasonably necessary to the
protection of the accused, and as long as they are observed by the
military no constitutional questions should arise. The shortcoming of
these provisions is, of course, that there may be no remedy bcyond the
military review.>*

The Uniform Code dispenses with the provision specifically mak-
ing it an offense to coerce a statement from a witness, although the
Code does specifically forbid the practice and it is clear that such
conduct would be punishable under the general article.>® The neces-
sity of warning the witness of his rights and the forbidding of the use
of such statements as evidence are retained. The real improvement
under the Uniform Code, however, is the provision for the indepen-
dent Court of Military Appeals, to be discussed later, which may be
expected to protect this constitutional right of military personnel in
those cases which reach this court.

The last clause of the Fifth Amendment deemed pertinent to this
discussion is the due process clause. This is the one constitutional
provision most often invoked, and with the most success, by petition-
ers for habeas corpus relief from court-martial convictions. It seems
beyond question that this constitutional safeguard is considered appli-
cable to military trials.*® Speaking of the Fifth Amendment, and more
particularly of the double jeopardy clause, the court said in Sanford <.
Robbins: 37

#U.CML are. 31(d).

54t has been argued that the amended A.W. 24 (and thus. by logical extension, U.C.M.J. art,
31) will operate to make the use of coerced confessions as evidence a constitutional matter. See
Comment, Antieau, supra, note 44, This is a sound position. Disregard of this provision of the
military law should be deemed a deprivation of due process of (military) law. Whether or not
such deprivation would be deemed scrious enough to be jurisdictional for purposes of habeas
corpus relief, it would clearly seem to be cognizable by the presumably fair, civilian-manned
court of military appeals within the military justice system under the Uniform Code. See text
following note call 89,

95 1.C.M.]. art. 98 makes it an offense knowingly to fail *. . . to enforce or comply with any
provision of the code regulating the procecdings before, during, or after trial of an ac-
cused. ., "

¢ United States ex rel. Innes v, Hiart, 141 F.2d 664 (3d Cir. 1944); Sanford v. Robbins, 115
F.2d 435 (5th Cir. 1940)., cerr, denied, 312 U.8. 697 (1941); Beets v. Hunter, 75 F. Supp. 825 (D.
Kan. 1948); Shapiro v. United States, 69 F. Supp. 205 (Ct.C1. 1947). But of. Ex parte Quirin, 317
U.S8. 101942 United Statesex rel, Innes v, Crystal, 131 F.2d 576 (2d Cir. 1943), cers, denied. 319
U.S. 753 (1943), rebearing denied. 319 U.S, 783 (1943)

5 F.2d 435, 438 (5th Cir. 1940), cert, denied, 312 U 8. 697 (1941)
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We have no doubt that the provision of the Fifth Amendment, ‘nor
shall any person be subject for the same offense to be twice put in
jeopardy of life or limb,” is applicable to courts martial. The im-
mediately preceding exception of "cases arising in the land or naval
forces’ from the requirement of an indictment, abundantly shows
that such cases were in contemplation but not excepted from the
other provisions,

The United States Court of Appeals for the Third Circuit had no
doubt that the due process clause was applicable to courts-martial:

We think that this basic guarantee of fairness afforded by the due
process clause of the fifth amendment applies to a defendant in
criminal proceedings in a federal military court as well as in a
federal civil court. An individual does not cease to be a person
within the protection of the fifth amendment of the Constitution
because he gas joined the nation's armed forces and has taken the
oath to support that Constitution with his life, if need be. The
guarantee of the fifth amendment that ‘no person shall * * = be
deprived of life, liberty, or property, without due process of law,'
makes no cxceptions in the case of persons who are in the armed
forces. The fact thar the framers of the amendment did specifically
except such persons from the guarantee of the right to a present-
ment or indictment by a grand jury which is contained in the earlier
part of the amendment makes it even clearer that lg)crsons in the
armed f(:rces were intended t have the benefit of the due process
clause.?

With regard to military personnel, due process has not the same
meaning that it has for civilians. That is, to those in the military
service, the military law is due process of law.*® Thus, there is no need

** United States ex re/ Innes v. Hiatr, 141 F.2d 664. 666 (3d Cir. 1944). Lx parre Quirin. 317
U.S. 1(1942), which has been said to be authority for the propasition thar the Fifth and Sixth
Amendments are not applicable to trials by courts-martial [sce United States ex ref. Tnnes v.
“rystal, 131 F.2d 376, 577 0.2 (2d Cir. 1943), cerr. dented, 315 U.S. 735 (1943). rebearing denied,
319 U.S. 783 (1943)]is not authority for such a view . The Quirin case involved encmy spies, not
American soldiers: the trial was before a military commission, not a court-martial; and the
question before the Court coneerned the right to indictment by a grand jury and trial by jury.
and not the general question of the basic applicability of these Amendments to military trials
See note 36 supra.

5 United States ex rel, Croary v. Weck
(10th Cir. 1948); United States ex rel. Innes v, Hiatr, 14
Benwon. 63 F. Supp. 808 (N.D. Cal. 1943)

It fallows, therefore, that the failure of a court-martial to extend to an accused any of the rights
given to him by the Uniform Code. or other statutes having to do with military personnel, would
be & deprivation of due process. See note $4supra. It has been contended that the statutory
military law is. in some respects, so vague as to be unconstitutional. See Comment, Anticau,

236 U8, 336(1922% De Warv. Huneer, 170 F. 2d 993
1 F.2d 664 (3d Cir. 1944) Ex parre

supra note 44. at §57. Professor Antieau refers, nf vourse. to the general punitive articles, such as
C.CAL]. art. 134, making punishable . . . all disorders and neglects to the prejudice of gond
order and discipline in the armed forces. . . . The validity of this type of article has been

successfully challenged with regard to a non-military offense. Ex parre Mulvaney, 82 F. Supp
743 (D. Hawaii 1949) (rape by navy man: not an offense made cognizable in navy courts under a
specific punitive article as it was In army courts). However, as the Mulvaney casc suggests. when
these vague articles are limited to “undefined but readily accepted uffenses which have a military
significance,” there is not the same doubt as to their validity, The military has its own “common
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for a jury in military trials,® and it is not necessary that appellate
review be given to convictions by courts-martial other than that
provided within the military establishment.® The generally recog-
nized effect of the due process clause on military trials is that of
requiring that such trials must apply the military law in a “fundamen-
tally fair way,”%2 or that the soldier must have the same fair and
impartial trial in the court-martial that he would have in a civilian
court.®® Thus, it is easily seen that the due process clause in military as
well as civil trials is a “‘catch-all” clause, in which almost any funda-
mental error can be placed. There can be a deprivation of due process
if the accused is not given the assistance of competent counsel,®* or if
the inadequacy of the pre-trial investigation deprives him of the
opportunity to prepare his defense,% or if he is not given adequate
time in which to prepare his defense.®®

The importance of the due process clause lies in the manner in
which it has recently come to be used by the courts to broaden the
scope of civil review of convictions by courts-martial, It is well settled
that the civilian courts cannot review the judgments of military courts
on appeal and that habeas corpus is the only proper method of attack-
ing a conviction by court-martial.8” The only proper subjects of
inquiry in such a habeas corpus review are whether or not the court-
martial had jurisdiction over the person and the offense, and the
power of the court to adjudge the sentence imposed, Since the latter is
a simple matter, and may be presumed to be properly reviewed by the
military authorities in almost every case, the important question is
usually that of jurisdiction. More particularly, the question usually is:
“Did the court-martial, by depriving the accused of his basic constitu-
tional rights, lose jurisdiction over his person?”

By posing this question, and often answering it in the affirmative,
the civilian courts have been enabled to broaden the scope of their
review of military trials. This procedure is in line with a recent trend
in civilian cases deemed necessary because of the fact that habeas
corpus often may be the only available means of preserving the basic
rights of a person who has been unfairly convicted. ®® One of the most

law,” which should serve to uphold convictions under these articles based on purely military
offenses.

% See notes 21 and 22 supra.

% United States v. Grimley, 137 U.S. 147 (1890).

92 United States ex re/. Innes v, Hiatt, 141 F.2d 664 (3d Cir. 1944),

82 Beets v. Hunter, 75 F. Supp. 825 (D, Kan. 1948).

54 Ibid.

% Hicks v. Hiatt, 64 F. Supp, 238 (M.D. Pa, 1946), 24 TexAs Law Review 503

% Shapiro v, United States, 69 F. Supp. 205 (Ct.Cl. 1947),

%7In re Yamashita, 327 U.S. 1(1946); United States v. Grimley. 137 U.S. 147 (1890); United
Statesex rel. Innes v, Hiatt, 141 F.2d 664(3d Cir. 1944); Sanford v. Robbins, 115 F.2d 435 (5th
Cir. 1940), cert. demied, 312 U.S. 697 (1941), Buz of. Shapiro v, United States, supra note 66; and
see note 72 infra,

% See, ¢.g., Johnson v. Zerbst, 304 U.S. 458 (1938) (accused deprived of benefit of counsel);
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enthusiastic utilizations of this device is to be found in Hicks v, Hiare, ®
a case presenting a situation in which the need for such a method of
civilian review was shown by the fact that the military authorities,
apparently realizing the injustice of the convietion, released the
petitioner a few davs before the court handed down its decision
ordering him released on habeas corpus.™ Another example of the
need is the celebraved case of Skapire v. United Srates, ™ where the final
military review had approved the dismissal of Lt. Sharpiro (whosce
ingenuiry in bringing his igneminy upon himself must be admired by
those who contend that trials by courts-martial during the recent war
often bore little resemblance to the aceepted ideas of what a fair trial
should be like) " adjudged in a trial where only eighty minutes elapsed
between service of charges on the accused and the commencement of
the trial. 3

It may safely be contended that the military has brought this state of
affairs upon itself. Itis well known that trials by court-martial are not
always conducted in a judicial atmosphere, witness, for example. the
trial of Lt. Shapiro just noted. ™ In spite of the safeguards provided by
the Articles of War™ and the provisions for review by the Judge

Mooney v. Holohan. 294 U.S. 103 (1935) (conviction on perjured testimony knuwingly sub-
omed by proseeution’ Moore v, Dempsey. 260 U,S. 86 11923 {rrial cunducted under mob
influence),

5164 F. Supp. 234 (NLD. Pa. 1946). 24 Texas Law Revien 803

P64 F. Supp. at 250 n.28.

69 F. Supp. 207 (Ce.CL 1947

1.t Shapiro showud his ingenuity in getting out of trouble as well as in getting into it His
sentency was dismissal, and he was véry shortly indueted as a privae. Afer his final separation
from the service, he attacked bis conviction by suing the Unired States for the differcnee
between his pay asa private and what he would have reccived us a lieutenant. The courtof claims
deemed his conviction illegal. and recovery was allowed. See text at note call 67

Tl Note, 62 HARY. Lo REV, 13770 13780,4(1949), it s suggested that the trend indicated in
Hicks v. Hiart of broadening the scope of civil review by enlarging the category of jurisdictional
requisites may he reversed by the recent Supreme Court case, Humphry v, Smith. 336 U. S, 69
(1949). which held that the pretrial investigation prescribed by [then A. W, 70, now U.C.AM.J,
art 32]is not a jurisdictional requisite. This is not necessarily so. In Hicks©. Hiatt it w as pointed
out that the failure to conduct an adequare pre-trial investigation deprived the accused of the
opportunity to prepare his defense, which holding goes beyond the mere failure to conduct the
invustigation itself, In Huwmphrey <. Smith the Court expressly recognized that no prejudice to the
aceused resulted from the shortcomings in the pre-trial procedure, Congress. taking the same
position as the Supremu Court in Humphrey v, Smith, provided in the Uniform Cdde, Article
32(d). thar failure to conducet the pre-trial investigation “shall not cnnstitute jurisdictional error.™
Nevertheless, it would seem that this statutory provision would not prevent another holding
such as thar in Hicks v Higrr. If the failure to conduct the investigation results in substantial
prejudice to the rights f the accused guaranteed by the Constitution. the error may be deemed
furisdictional in spite of Humpbrey v. Smith and Article 32(d) of the Uniform Code

The importance of the question is. of course. lessencd by the provision for more adequate
appellate review under the Uniform Code. See U.C.AL). arts. 67, 70. And sce text at note call
89. [fa full and fair civilian review is provided within the milirary justice system. the scope of
habeas crpus resies becumes of less importance

' This state of affairs is notlimited to military trials. of course. see the cases eited in note 64
supra. ’

7 See note 20 supra.
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Advocate General's Corps personnel, injustice in military trials has
been condoned. Assuming that some, perhaps most, of this injustice is
inadvertently approved, what are the reasons for such miscarriages of
justice, and what improvements can be expected under the Uniform
Code?

The chief reasons for failures of justice in military trials may be
summed up as follows: command influence over courts-martial,”
ineptitude of the courts, including appointed counsel, non-availability
of an independent appellate review, inadequacy of the appellate rec-
ord, inability of the defendant to urge alleged errors on appeal, and the
disciplinary philosophy of the military establishment. If these factors
can be eliminated, there is no reason why the military courts may not
approach, or even surpass, in view of the recognized inadequacies of
civilian juries, the civil courts in the dispensing of justice, Apparently
most of these factors have been aimed at by Congress in the enacting of
the Uniform Code. How well they have succeeded can only be
speculated upon at present.

The evil of command influence over courts-martial is not newly
apparent to the military or to Congress. The Articles of War include
the unlawful influencing of the action of a court-martial or the censur-
ing of a court among those offenses specifically prohibited by the
punitive articles.”” The Uniform Code™ retains the proscriptions
found in the Articles of War, but such action by an appointing
authority is no longer specifically designated a punishable offense,
This latter fact, however, probably is not important in view of the
practical difficulties involved in enforcement,” and since punish-
ment, if desired, can always be obtained under the general punitive
article.®® The elimination of this evil may be partially accomplished
by Article 6 of the Uniform Code and its provisions for the appoint-
ment of and communication channels between judge advocates and
legal officers. These legal officers are thus freed of some command
influences, and it may be that they will be able to lessen command
influence over courts-martial if they are sufficiently vigilant. The
idealistic solution for the problem, a basic change of attitude by those
commanders who feel that justice must subserve discipline, seems
possible only following a general educational program within the
services. It is clear that no external influences, legislative or judicial,
are likely to have any appreciable effect in this area.

The Uniform Code hits sharply at the problem of ineptitude in the

"8 This factor is. of course, difficult to eliminate. No evidence of it will be found in the records
of trials, and seldom will a soldier or officer have the temerity to voice such a charge against a
commander, rezlizing the difficulty of substantiating it. But see text following note call 79.

7AW, 88, 62 STAT. 640 (1948), 10 U.S.C. § 1560 (Supp. 1950).

TU.CM]. art. 37,

¢ See note 76 supra.

80U.C.M.J. art. 98; see note 53 supra.
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courts. The Articles of War®! provide that counsel in general
courts-martial shall be judge advocates or lawvers “if available.” and
the only absolute requirement is that the defense counsel shall be so
qualified if the trial judge advocate is. The Uniform Code #2 however,
provides that all general courts-martial shall be staffed by comperent
legal counsel, either judge advocates who are Taw school graduates or
members of the bar, or persons who, although not judge advocates,
are members of the bar of a federal court or the highest courtofa state,
The further provision is added that all such counsel shall be certified
as competent to perform the duties of military counsel by the Judge
\dvocate General of his branch of service.®® Surcely the accused could
ask no more: he is guaranteed the serviees of counscl as qualified as can
be guaranteed by statute, and he retains the privilege of seleeting his
own counsel, subjeet to the military situation,

The qualifications prescribed for counsel for special courts-marrial
are the same under the Uniform Code as under the Articles of War,
That is, the detense counsel must have at least the same qualifications
as the trial counsel. Although this may be deemed inadequare by
perfectionists, it is possibly the best that can be offered in view of the
need for special courts in the lower echelons of command where it
would not be feasible to guarantece the assignment of legal
specialists or Jawvers, The s Angmrd here is plt!\ldtd in [hL llmltcd
pumshmcnts which may be imposed by this inferior court.*

Besides cmngmg the’ qualmutmns of counsel, the Uniform Code
changes the mmpmm(m of courts by proy 1dmg for the Appmmmun of
a law officer for general court- martial.® This law officcr replaces the
lavw member of the court under the Articles of Wary in addition to
other duties, he assumes all functions of the latter except that of
deliberaring and voting with the rest of the court. He is to the court
almost what the judge is to the jury in a civil court: He rules on all
interlocutory questions arising during the proccedings except chal-
lenges to 2 member of the court.®® and he charges the court on the law
and the elements of the offense.®7 The law ofticer, like the appointed
counsel, must be certified by the Judge Advocate General of the

B 1L 62 ST 629 (19480 16 LS.

SEULCAL]L art J'

#5 There is. of cuurse. 4 gu
likely o be a rather “mechanic

See ULCALL art. 16
CAL]L art 26

S UM art

BTULCNL art flied He dacks some of the powers of ajudge, howevers e cannot direet
findings. although he van make interlocutory rulings (which can be no more tha advicer o 2
morion for afinding ut not guilty, ur the question of the accesed s sanity. Norcan he cven vircon
chatlenges t memoes of the court. although similar qucestins are soldly for che jadge in eivilan
trials. There is no provision for alliwing vaetment nn the wight of the vodones
specifically forbidden. See NNt FOR COURTS-MA R L LRI D ST < © Wl (s
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service as competent to perform the duties of his position, and he must
be a member of the bar of a federal court or of the highest court of a
state. As in the case of provisions for counsel, Congress was not so
solicitous of the accused before a special court-martial, and the presi-
dent of the court is charged with the duties of the law officer of the
general court-martial . *®

It is in the revision of the review procedure that perhaps the most
significant improvements are made by the Uniform Code.® Among
the added reforms are:

(1) The establishment of a court of military appeals, compaosed of
three judges appointed from civilian life by the president for fifteen-
vear terms. This court is essentially the equivalent of the United
States courts of appeals, and it is even provided that judges from the
latter court shall sit on the court of military appeals in case of the
temporary disability of the judges thereof. This court should provide
an independent review, frec of any possible command influence or
sense of military expediency which might influence the action of a
military review, While this court does not automatically review every
case, it does review all death sentences and cases affecting general and
flag officers, and all cascs referred to it by the Judge Advocate Gen-
eral, Tt has. in addition, a measure of discretionary review analogous
to that of the United States Supreme Court. The chief importance of
having this court is that it will no longer be necessary to usc habcas
corpus review, with its strict limitations, to obtain relief from an
unfair court-martial conviction. It may be presumed that this civilian
court will offer the same unbiased review of convictions by military
courts that is now available only through habeas corpus review in the
federal courts. This means that errors in the trial no longer will have to
be so serious as to deprive the court-martial of jurisdiction in order to
form the basis for invalidating a conviction.

(2)  The accused is given the privilege of petitioning the court of
military appeals for a review of his convietion in case such review is
not automatic. He must, of course, take his case through the inter-
mediate steps first.

(3)  Provision is made for appellate counsel for both the Govern-
ment and the accused in the review of the case by the board of review
and the court of military appeals, although such counsel are not
mandatory except in certain cases before the court of military ap-

38-1f it is anticipated that complicated issucs of law will be presented before a special
court-martial. the convening auchority should give consideration to appointing asa member of
the court, if practicable. Jlm\\erqual)ﬁ:‘d in the sense of [U.C.M.J.] Article 27¢.” MANUALFOR
COURTS-MARTIAL, UNITID STATES 1 4d (1951).

£ The provisions for review of courts-martial convictions are found in U.C.M.J. pt. IX, arts.
59=76. The individual provisions discussed in the text will not be cited separately here. The
provisions fur review under the present Articles of War are found in A1V, 46-33, 10 U.S.C. §§
1317-1525 (Supp. 1950).
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peals. The accused must be provided with counsel if the Government
is represented by counsel, and he may demand appellate counsel in
any case. The accused may be represented on the review by civilian
counsel if provided by him.

(4 The defense counsel may, m the event of conviction, forward
for attachment to the record of proceedings a brief of such matters as
he feels should be considered in behalf of the accused on review.
including any objcction 1o the contents of the record which he mav
deem appropriate.*® This may well permit the review of errors aliunde
the record, such as command influence, which the accused has been
able to have reviewed only on habeas corpus up to the present time,

(5)  Failurc of the prosecution to prove its case against the accused
will no longer be the oceasion for the ordering of a new trial. If the
reviewing authorities deem the convietion invalid because of an insuf-
ficiency of evidence to support the findings, a rehearing is not permit-
ted and the charges must be dismissed.

C. SIXTH AMENDMENT

It should be noted at the outset that many of the considerations
previously discussed under the Fifth Amendment are applicable as
well to the Sixth Amendment. In fact, in many cases wherce a person
sceking habeas corpus review of a court-martial conviction has suc-
ceeded in obtaining his release becausc of violations of his rights under
the Sixth Amendment, the violations have been deemed so serious as
to amount to a deprivation of due process and the court has been
deemed to have lost jurisdiction on that account.®! However, as will
be shown, there is at least one right given by the Sixth Amendment,
the right to counsel, which has been considered by the United States
Supreme Court to be of sufficient importance that denial of the right
will cause the trial court to lose its jurisdiction over the accused.™?

The rights guaranteed to an accused by the Sixth Amendmentarc: a
speedy and public trial, trial by jury. the right to be informed of the
nature and cause of the accusation, to be confronted with the wit-
nesses against him, compulsory process for obtaining defense wit-
nesses, and the assistance of counsel. The right to a jury trial has been
discussed, and will not be further dealt with here. No cases were
found dealing with the failure to inform the accused of the nature and
cause of the accusation, and it may be assumed that such cases do not
arise. It seems beyond the realm of probability that a trial could be
held without the defendant’s knowing the nature of the offensc

20U CM.], are 38()

$ Sece,g.. Shapiro v. United States, 69 F. Supp. 205 (Cr.C1 1947) Hicks v. Hiate, 64 F,
Supp. 238 (M.D. Pa. 1946). 24 Trxys Lav Rrvikw 503

#2Johnsun v. Zerbst, 304 LS. 438 (1938).
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charged. The only possibility would seem to be that such a case could
arise if the defendant were illiterate or did not speak or understand the
English language.

Nor were cases found dealing with the failure to grant a speedy
and public trial. The Articles of War®® and the Uniform Code®*
provide for a speedy trial in the interests of justice, but nevertheless
provide also that the accused shall not be rushed to trial before he has
had an apportunity to prepare his defense. It may be assumed that the
military will ordinarily proceed with the trial withour undue delay,
erring on the side of too much speed rather than too little, if at all. The
Uniform Code specifically makes it a punishable offense to confine or
detain another except as may be provided by law,* or to delay un-
necessarily in the disposition of any case of a person accused of an
offense.® If the military authorities act under the code in a conscien-
tious manner, these safeguards should be sufficient to guarantee the
accused a speedy trial. It is not likely that delay in proceeding to trial
would result in a loss of jurisdiction.

The provision for confrontation by the witnesses against the ac-
cused is not likely to cause many serious constitutional attacks on trials
under the Uniform Code,*7 but one question of constitutionality may
exist. The evidence of witnesses for the prosecution will, of course, be
necessary to the proof of the commission of the offense charged.
However, the deposition practice in courts-martial *® may be deemed
to raise constitutional questions in this area, although the deposition
practice is of long standing and apparently has not heretofore been
challenged. Two questions most likely to arise are: (1) The admissibil-
ity of a deposition for the prosecution obtained under the provisions of
Article 49(a) of the Uniform Code, where the only representation of
the accused at the taking of the deposition was an officer appointed for
that purpose by “an authority competent to convene a court-martial
for the trial of [the] charges™;®® and (2) whether or not reasonable

#3446, 62 STAT, 633 (1948), 10 U.S.C. § 1517 (Supp. 1950).
ST, C. M. ares, 30(b), 33, 34, 35,
M. art. 97,

.M. art. 98,

#"In Schita v, King, 133 F.2d 283 (8th Cir. 1943), the petitioner alleged that the witnesses in
his 1917 trial before a general court-martial had testified in his absence, and had not been sworn.
The circuit court remanded the case to the district court to hear evidence on these and other
matters, in cffect holding that if the allegations were true, habeas corpus should issue

The 1951 Manual for Courts-Martial provides that an accused who voluntarily and wrong-
fully absents himself from his trial, after it has been commenced in his presenee, will be deemed
to have waived his right to confrontation, and that the trial may proceed without him, MaNuaL
FOR COURTS-MARTIAL, UNITED STATES § tic (1951). This procedure would appear to be
valid. Sce Diaz v. United States, 223 U.S. 442, 455 (1912)

98 8ee U.C.M.J. art. 49; MANUAL FOR COURTS=MARTIAL, UNITED STATES § 1172 (1951},

¥ The convening authority is given considerable discretion in the matter of deciding when a
deposition shall be taken before charges have been filed and where the accused is represented
only by an officer appointed for that purpose, who may be totally unfamiliar wich the case and
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notice was given to the accused of the taking of the deposition, This
latter question was said to be for the court-martial, and not reviewable
on habeas corpus in Hayes ©. Hunter.'®® The provisions of Article 49(a)
of the Uniform Code being new, its validity has not vet been tested. It
appears, however, that unless care is exercised it may be deemed to
conflict with an important constitutional right.

The accused is clearly entitled to have such witnesses as he desires
produced at the trial. The Uniform Code recognizes this right, provid-
ing that the defense shall have “equal opportunity” with the prosecu-
tion to obtain witnesses and other evidence, ! Further. the code gives
to courts-martial the same power to compel the attendance of wit-
nesses as iy given to civilian federal courts with criminal jurisdic-
tion,**% and the refusal of any person not subject to the code to appear
when duly subpncnacd is made an offense against the United
States. % The refusal of the court to continue the trial in order to
obtain the testimony of available witnesses for the defense, requested
by the accused, is a violation of his constitutional rights, and has been
held to be the basis for habeas corpus relief, 14

The right to counsel has been the most efficacious provision of the
Sixth Amendment for military prisoners sceking relief from convie-
tions by courts-martial. Since Jobnson v. Zerbst % a civilian case, held
that a federal trial court could lose jurisdiction over an accused
through failure to accord him the assistance of counsel. it has been
assumed that a conviction had under such circumstances is void. Tt is
clear that the accused in a military trial is entitled to the assistance of
counsel,’* Further, the appointment of counsel must not be an empty
formality, but there must actually be an opportunity for the counsel to
prepare the defenses available to the accused.'®” Although it has been
sajd that under the Articles of War there was no requirement that the
accused must have had the assistance of counsel at the pre-trial inves-

who may have no other connection with it than the taking of the deposition. Sec MANCAL FOR
COLRTS-MARTIAL, UNITED STATFS € 11724195 1). It is on the propricry vf the exercise of this
discretion that the constitutional question would seem to stand or fall,

“’“81 F. Supp. 940 (D. Kan. 1948).
UL CALL art. 46

1] art, 47

194 Anchony v. Hunter, 71 F. Supp. 823 (D. Kan. 1947)

93304 U.S, 458 (1938).

198 [t s 50 provided jn U.C.M.J. art, 27, except for trials by summary courts-martial, and it is
seldom that a person will be tried by summary eourt-martial over his objection. See U.C.M.].
art, 20. See also the discussion in the rext at note call 81 and following note call 89,

Query whether or not it would be held a deprivation of due process to deny counsel tu an
aceused even in the absence of this provision of the Sixth Amendment, since it is so provided by
“military law.” and compliance with the military law is necessary to due process for milirary
personncl. Bus of. Humphrey v. Smith, 336 U.S, 695 (1949)

197 Shapiro v. United States. 69 F. Supp. 207 (Ct.C1. 19470¢f. Lewis v, Sanford. 79 F. Supp
FTAN.D. Ga, 1948).
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tigation,*°® the Uniform Code provides that counsel shall be furnished
to the accused at the investigation, and that he must be informed of his
right to counsel.*® Tt has been held that the counsel need not be a
lawyer, since the military law is due process of law to those in the
military service,'® and the military law makes an appointed defense
counsel the same kind of officer at the bar of the court-martial as is an
officer at the bar of any other court. However, a different question
may arise under the Uniform Code when an unqualified person is
appointed as counsel before a general court-martial,’** or when the
assistance of counsel is not given on the review of the conviction.'!? [t
is entirely probable that the civil courts and the court of military
appeals will follow the reasoning of Jobnson v. Zerbst and hold that
inadequate or unqualified counsel is the same as no counsel at all,**3

D. SEVENTH AMENDMENT

Little discussion of the provisions of the Seventh Amendment is
deemed necessary. Bail is apparently unknown to military law, and
the proscription of excessive fines and cruel and unusual punishments
is a part of the military law.''* Such matters as these, involving

188 Romera v. Squier, 133 F.2d 528 (9th Cir. 1943), cer. denied, 318 U.S. 785 (1943)

1097, C.M J. art, 32(b). Under A.W. 46(b), the accused could be represented by counsel at the
pre-trial investigation, but no provision was made for informing him of this right. and it may be
presumed that the accused who knew his rights sufficiently to know' that he could demand
counsel was rare

110 Adams v, Hiatt, 79 F. Supp. 433 (M.D. Pa. 1948) appeal dism’d, 173 F.2d 896 (3d Cir.
1949).

111 See U.C.M.J. art. 27 for the requirements of counsel in general courts-martial.

u2Gee U.C.M.J. art. 70

H%(One may speculate upon the result of a complaint that petitioner was not adequately
represented by counsel when the appointed counsel was a competent lawyer but had not been
certified as competent military counsel by the Judge Advocate General under the provisions of
C.C.M. art 27(bX2).

14*Tn determining the amount of a forfeiture or fine, particularly 2 large fine, the court should
consider the ability of the accused to pay.” MaNUAL FOR COURTS-MARTIAL, UNITED STATES T
126h(1) (1951). Under the Articles of War, fines were expressly authorized as punishment only
by Articles 80 (dealing in captured or abandoned property) and 94 (frauds against the Govern-
ment). but subject to the provision of the Table of Maximum Punishments, fines were said to be
authorized in other cases as well, where the Articles of War prescribed punishment “as the
court-martial may direct.” MaNUAL FOR COURTS-MARTIAL, U.S. ARMY 130(1949). None of
the punitive articles of the Uniform Code specifically authorizes punishment by fine, but the
Manual provides that: Al courts-martial have the power to adjudge fines instead of forfeitures
in all cases in which the applicable article authorizes punishment as a court-martial may direct.”
MANTAL FOR COURTS-MARTIAL, UNITED STaTES 9§ 126h(3) (1951). However, as to enlisted
men, it is further provided that no fine may be adjudged unless the case falls within the
provisions of 1 127, § B, of the Manual (permissible 2dditional punishments). This section
provides that fines will not ordinarily be adjudged against a member of the armed forces unless
he was unjustly enriched by his offense, except as punishment for contempt, or. in case of
enlisted men, in lieu of forfeitures when a punitive discharge is given. MaNUaL FOR COURTS-
MaRTIAL, UNITED STATES € 127, § B(1951).

Both A. W. 41, 41 STAT. 795 (1920), 10 U.5.C. § 1512 (1946) and U.C.M.]. art. §5 prohibit
cruel and unusual punishments.
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primarily mere questions of fact. are usually properly controlled by
the military. It is believed that few, if any, sentences are confirmed
which exceed the allowable punishments under the patently constitu-
tional Table of Maximum Punishments, No cases were found involv-
ing any of these matters, and it is not likely that any will arise.
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DEFINITION AND GROWTH: FAIRMAN ON
MILITARY JUSTICE

Prior to the Second World War lirtle attention was paid to
roblems of military law by civilian writers except those like
Morgan and Wigmore who had been brought to active duty b:
World War I, A%ter 1940, problems associated with, even thoug
not necessarily caused by, the military forces touched the lives of
most Americans. That touching contributed to a fulsome develop-
ment of legal literature on military subjects which accompanied the
expansion of the provinces of military law.

Naturally, among the first to attract legal scholars was the gov-
ernment’s exercise of military power in domestic areas: the problem
of emergency powers and “martial law,” The major early works on
this subject were by Charles Fairman, Professor of Political Science
at Stanford University and Colonel, Judge Advocate General’s
Department, U.8. Army;' the following article is the sequel,
written by the same author after important case law had developed.
Of particular importance in Fairman's analysis here is the
taxonomy of military jurisdiction derived from earlier cases: a
classification which made possible the critical distinctions among
legal powers exercised by tﬁe military forces from their position as
an instrument of national policy (martial law), a representative
agency of the national government (military government and en-
forcement of the laws of war by military commission), and the
power exercised under the power of Congress to make rules for the
government of the forces. He wrote this to the military command-
er, but by the rules for good law review articles. The weaknesses in
cases are pointed out, legal relationships defined, and the problems
which beg}l the Army when it departs from its primary mission are
highlighted. Fairman’s work was the standard by which a succes-
sion of contributions was judged.?

1 Fairman, The Law of Martial Rule and the National Emergency, 55 HARv. L. Rev.
1253 (1942); FAIRMAN, THE Law OF MARTIAL RULE (2d ed. 1943).

2 More recent statements are Wiener, Martial Law Today, 55 A.B.A.J. 713 (1969)
and Engdahl, The New Civil Disturbance Regulations: The Threat of Military Interven-
tions, 49 IND. L.]. 581 (1974).
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THE SUPREME COURT ON MILITARY
JURISDICTION:
MARTIAL RULE IN HAWAII AND THE
YAMASHITA CASET

Charles Fairman*

The situations which give rise to litigation to test the extent of
military jurisdiction fall into four groups. There is, first, the system of
military justice established by Congress for the Army and for the
Navy, and extending in general to the members of those services
respectively and to persons who accompany or serve with the forces.!
Functional relation to the Army or to the Navy is the common factor
which gives rational unity to this head of jurisdiction. Another and a
far more troublesome bundle of problems has to do with measures of
military control, unlawful under normal conditions, which in time of
war or other public emergency have been taken within domestic
territory enjoying the protection of the Constitution and the laws of
the United States. A third group of problems arises out of military
government “in time of foreign war without the boundaries of the
United States, or in time of rebellion and civil war within states or
districts occupied by rebels treated as belligerents.”? And, finally,
there is the jurisdiction to try violations of the laws of war, regardless
of the place where such violations were committed, as expounded in
the saboteurs’ case, Ex parte Quirin.®

The present discussion deals with the second and fourth of these
situations, and more particularly with two recent decisions of the
Supreme Court: Dyncan v. Kabanamoku,* which ordered the discharge

@ Copyright 1946 by The Harvard Law Review Association. Reprinted with permission of
the copyright owner from 46 HaRv. L. REv. 1 (1946). Permission for reproduction or other use
of this article may be granted only by The Harvard Law Review Association. This is in the
nature of a sequel to Fairman. The Law of Martial Rule and the National Emergency (1942) 53 HARY.
L. Rev, 1253,

*Member of the Bars of the District of Columbia. Massachusetts and Missouri. A.B., 1918;
AM., 1920, University of Illinois; Ph.D., 1926; Sj D., 1938, Harvard University; LL.B.,
1934, University of London. When this article was written the author was Professor of Political
Science at Stanford University.

1AW, 2, 41 STAT, 787 (1920), 10 U. S. C, § 1471 (1940).

*See Chase, C. J.. concurring in Ex parte Milligan, 4 Wall, 2, 141-32 (U.S. 1866},

3317 U.S. 1 (1942).

466 Sup. Ct. 606 (Feb. 23, 1946). Whire v. Sreer was decided in the same opinion
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of petitioners who had been sentenced by provost courts of the " Mili-
tary Government” of Hawali, and Application of Yamashita.® which
refused to interfere by habeas corpus or prohibition with the sentence
of 2 military commission which had tried a Japanese general for
breaches of the laws of war.

1

On the afternoon of Sunday, December 7, 1941, the Governor of
the Territory of Hawaii, in purported exercise of the authority set out
in Section 67 of the Organic Act of 1900.% issued a proclamation
declaring that the privilege of the writ of habeas corpus was suspended
and placing the Territory under martial law; he therein called upon
the Commanding General, Hawailan Department, to prevent inva-
sion, and authorized and requested him “during the present
emergency and until the danger of invasion is removed”™ to “exercisc all
the powers normally exercised by me as Governor™ or “by judicial
officers and employees of this territory and of the counties and cities
therein,” and “such other and further powers as the emergency may
require.” " The Lommandmg General at once annoumed rhat he had
“assumed the position of military governor of Hawaii,” and thercafter
a series of General Orders became the chief source of legislation
within the islands, While these orders touched virtually every aspect
of the life of the community, our present interest in following the
litigation which eventually reached the Supreme Court rclates par-
ticularly to the allocation of jurisdiction between the regular courts
and extraordinary military tribunals.

The civil and criminal courts were not permitted to open on the day
after Pearl Harbor. General Order No. 3 of December 7 created a
military commission and two provost courts,® and General Order No,
+ of the same day declared the extent of their jurisdiction: cases
“involving an offence committed against the laws of the United States.
the laws of the Territory of Hawati or the rules, regulations, orders or
policies of the military authorities.”® On December 16, 1941, by
General Order No. 29, the various civil courts were anthorized to

266 Sup. Cr. 340 (Feb. 4, 1946)

B3 STV 153019000 48 U.S.C. § 532 (1940)

*Transcript of Record, pp. $6-37. Duncan v. Kahanamoku. 66 Sup. Cr. 606 (Feb. 25, 1946)
Honolulu Srar-Bulletin. Dec. 8. 1941, p. 4. On December 9. the President expressed his
approval of the declaratiun of martial law and the suspension of the writ. Transeript of Record.
p. 61. Duncan v. Kahanamoku, supra

#Honolulu Sear-Bulletin, Dec. 9, 1941, p. 3. The military commission constituted on
December 7 was of mixed composition, ¢ivil and military. with the Chief Justice of the Supreme
Court of the Territory as President and Law Member: by General Order No. 25 of December
14, 1641, this order Wwas revoked and a new military commission. composed vntirely of army
officers, was created.

“Honolulu Star-Bulletin, Dec. 9. 1941, p. 3
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proceed in certain limited types of cases (.g., probate, guardianship,
and adoption matters, orders for support and maintenance, and ap-
peals in civil and criminal cases) not involving jury trials.'® Then, by
General Order No. 57 of January 27, 1942, the courts were permitted,
“as agents of the Military Governor,” to resume their normal func-
tions, subject to considerable exceptions.** No grand jury should be
called, no jury trials held, no writ of habeas corpus granted.

This remained the situation on August 25, 1942, when White, a
stockbroker in Honolulu, was tried in a provost court and convicted of
embezzling the stock of a client in violation of the laws of Hawaii.'? A
sentence of five years in prison was imposed, but on review it was
reduced to four years. White's subsequent application for a writ of
habeas corpus became one of two cases which went up together to the
Supreme Court.

By the late summer of 1942 it had become apparent that a relaxation
of the military control was in order. The military situation in the
Pacific was greatly improved, especially by the Battle of Midway in
June, and there were signs of restiveness on the part of the population
of Hawaii. Those at the head of the Department of the Interior desired
a restoration of the civil government; *® during the summer Governor
Poindexter, who had declared “martial law” and called upon the
Commanding General to take over the functions of government,
resigned, and Judge Ingram M. Stainback, of the United States
District Court for the Territory of Hawaii, was appointed in his stead.
The military authorities moved in response to the change in condi-
tions, General Order No. 133 of August 31 declared that the civil
courts should thenceforth be free to exercise their normal jurisdiction,
subject to certain restrictions and limitations. Among these were the
following: the privilege of the writ of habeas corpus remained sus-
pended: no criminal proceedings could be brought against any mem-
ber of the forces or any person engaged in an activity under military
direction; no civil suit could be maintained against any such person for
any act done within the scope of such employment. It seemed that the
regular courts would thenceforth be carrying on the great bulk of their
ordinary business, and that the military commission and provost
courts would be trying only violations of the laws of war and the
proclamations and orders of the military authorities.

Such a view was somewhat upset, however, by General Order No.
135, which followed on September 4, “to define the criminal jurisdic-
tion to be exercised by the Federal and Territorial courts and the
courts established by the Military Governor, in accordance with

%04, Dec. 19, 1941, p. 9.

''fd,, Jan. 30, 1942, p. 8.

M HAWAL REV, Laws (1945) § 11240.

3 Transcript of Record, p. 881, Duncen v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946).
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General Order No. 133." The United States district court was for-
bidden to try alleged breaches of a number of statutory provisions for
the protection of the government, the war effort, and the national
security. The territorial courts were forbidden to take jurisdiction
over violations of a considerable body of local statutes and municipal
ordinances against disorderly conduct, vagrancy. prostitution, and
assault and battery against law enforcement officers. as well as over
traffic offenses during a blackout or alert. The cases so excepted fell to
the military tribunals.

The following winter Governor Stainback went to Washington to
work for the revocation of the proclamation of “martial law.”!* Pro-
tracted negotiations followed between respresentatives of the De-
partments of War, Interior, and Justice. These discussions ran less to
basic questions of law and principle, more to such specific matters as
what activities would be handed back and what would remain under
military control. The outcome was a compromise upon a list of
matters which should revert to civil control.*® Draft proclamations
were prepared. for the Commanding General and the Governor re-
spectively, to be issued simultaneously, relinquishing in the one case
and resuming in the other the agreed list of matters. Among these
were judicial proceedings, both criminal and civil, except
prosecutions against members of the armed forces, civil suits against
such members in respect of any act or omission certified to have been
in line of duty, and prosecutions for violations of military orders. The
proclamation to be issued by the Governor recited that “a state of
martial law remains in effect and the privilege of the writ of habeas
corpus remains suspended.” '® The draft papers were submitted to the
President by the heads of the three departments, and received his
approval on February 1, 1943; on February 8, the two proclamations
were published at Honolulu, with the resumption of civil functions to
take effect thirty days thereafter.'”

In order that the Military Government’s statute book might be
cleared and brought into accord with the new condition of affairs, the
military orders which were to remain in operation were consolidated
in a new series of General Orders, No. 1to No. 14, and the old orders,
No. 1to No. 181, were rescinded.'® Paragraph 8.01 of General Order
No. 2 in the new series read as follows:

No person shall commit an assault or an assault and battery on
any military police, any member of the shore patrol, or other
military or naval personnel, with intent to resist, prevent, hinder,

1414, at 8RO et seg.
1374, ar 883-84,

1814, at 856,

ViJd at 847 et seq.
13Id. at 94et seq.



1975] MILITARY JURISDICTION AND MARTIAL RULE

or obstruct him in the discharge, execution, or performance of his
duty as such, nor shall any person wilfully interfere or attempt to
intérfere with any military police, any member of the shore partrol,
or other military or navaF rsonnel in the performance of his
official, defined, or required duties as such.!®

A charge of assault and battery, if laid under this order, would be
triable only in a military tribunal.

Such was the situation in the case of Lloyd C. Duncan, out of which
developed the second of the habeas corpus proceedings taken on
certiorari to the Supreme Court to test the legality of martial rule in
Hawaii. Duncan was a shipfitter employed in the Navy Yard at Pearl
Harbor. On March 2, 1944, he had been tried before a provost court
on a charge of having, on February 24, assaulted a corporal and a
private of the Marine Corps, on duty as sentries at the gate of the Navy
Yard, in violation of the order quoted above. Duncan was convicted
and sentenced to six months in the Honolulu jail.

On March 14, 1944, Duncan filed a petition in the United States
district court for a writ of habeas corpus. On April 13, District Judge
Metzger announced his findings and conclusions, sustaining the peti-
tion.?® On April 20, judgment was entered accordingly.?!

On April 14, 1944, Harry E. White, the stockbroker sentenced in
August, 1942, for embezzlement in violation of the local law, brought
habeas corpus proceedings. On May 2, District Judge McLaughlin
granted the writ,2?

Appeal was taken in each case, and the two matters were thence-
forth heard together—in the Circuit Court of Appeals for the Ninth
Circuit, where the judgments below were reversed,?® and in the
Supreme Court, which held that the petitioners were entitled to their
release,2* The opinion of the Court, delivered by Mr. Justice Black,
held that the “martial law” authorized by Section 67 of the Organic
Act did not extend so far as to justify the supplanting of the civil
courts by military tribunals. Mr. Justice Murphy joined in this, but
went further and held that what was done was inconsistent with the
Bill of Rights of the Constitution as well. Chief Justice Stone con-
curred in the result, though he gave to Section 67 a wider import than
the majority of the Court. Mr. Justice Burton, with whom Mr. Justice
Frankfurter concurred, was of opinion that the Commanding General
had not exceeded the permissible range of discretion under the cir-
cumstances shown to have existed.

80d. ar 110.

2074, ar 389.

217d. av 403

22 Transeript of Record. p. 57, Steer v. White, 66 Sup. Ct. 606 (Feb. 25, 1946).
23Ex parte Duncan, 146 F.(2d) 576 (C. C. A. Sth, 1944,

24Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946).
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Before examining the four opinions delivered in the Supreme
Court, it may be of interest to thumb through the records in the two
cases. Duncan, in the traverse to the return, had taken an alternative
position that, supposing an assault on a sentry to have been triable by
military tribunal, the existence of the facts which might constitute a
violation of General Order No. 2, paragraph 8.01, was a jurisdictional
fact of which the provost court could not be the final judge.?® On this
basis, and in order that the court might “know the facts and circum-
stances surrounding the man’s incarceration,” 2% counsel put in a good
deal of testimony as to the events leading up to the encounter, thus
going over the ground covered by the provest court in Duncan’s trial
there. Though it was not contended that the trial had been so unfair as
to deny due process of law, yet something of that coloration was
sought to be developed, and to be effaced, in the habeas corpus
proceeding. The accused had not been represented by counsel at the
hearing of his case; 2" but he had not asked for a lawyer and had stated
that he was willing to go to trial.?® At the time of the hearing he did not
know where to locate a friend who had been present at the altercation
with the marines and whom he had summoned as a witness; the
provost judge did not explain that he might ask for an adjournment;
but he had not sought delay and had stated that he was ready for
trial.?® The provost court had been held by a lieutenant commander,
retired, who had completed ten years as judge of the Superior Court of
California.?®

The petition in White’s case, while resting principally on the pro-
vost court’s want of jurisdiction and the absence of grand jury and
petit jury in violation of the Fifth and Sixth Amendments, went on to
allege that the trial had been unfair. This contention rested on the facts
that White had been arrested on August 20, held until August 22, and
tried on August 25, norwi[hstanding that counsel had strenuously
urged that a continuance was necessary to permit an adequate prepa-
ration %!

The records in the two cases set forth the testimony of a district
magistrate of Honolulu, a judge of the territorial circuit court,3? the

5 Transcript of Record, p. 381, Duncan v. Kahanamoku, 66 Sup. Ct, 606 (Feb. 25, 1946)
(Paragraph IV of traverse to return and answer to order to show cause),

2814, at 508.

214, ar 527.

2874, ar 577

2874, ar 526, 536, 376,

77 at 939-41,

1 Transcript of Record, pp. 7, 12, White v, Steer. 66 Sup. Ct. 606 (Feb. 25, 1946).

* Transcript of Record, pp. 591, 601, Duncan. v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25,
1946).
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Chief Justice of the Supreme Court of the Territory,*® and Governor
Stainback,?* all to the effect that at the material dates the civil courts
had been ready, willing, and prepared fully to discharge their normal
functions. It was shown that theaters, bars, and places of amusement
were reopened shortly after the attack on Pearl Harbor.®® The
petitioners put in evidence a quantity of material, such as service
communiques, newspaper clippings quoting high commanders, and
excerpts from service journals, showing the favorable progress of
operations in the Pacific. Admiral Nimitz testified for the respondent
as to the strategic situation, Was there at the moment an imminent
danger of invasion of the Territory by the Japanese?

A, Invasion by sea-borne troops in sufficient numbers to seize a
bridgehead, no. I'consider it neither imminent nor probable. But
invasion by stealth, by submarine, commando raids, espionage
parties, I consider it not only probable but imminent. It is con-
stantly impending.®®

General Richardson, who had succeeded General Emmons as
Commanding General and “Military Governor” on June 1, 1943, was
called by the respondent. In practical effect, of course, he was himself
the defendant in the attempt to overthrow the system of provost
courts. He made the same point as Admiral Nimitz, that despite the
favorable course of the war in the Pacific, the security of Pearl Harbor
remained a matter of urgent and anxious solicitude. What is of greater
interest in the study of this litigation is General Richardson’s state-
ment of his views on the relevancy of trial by military tribunal to the
security of the islands. Mr. Ennis, who appeared for the respondents
at all stages, took the General over this difficult part of the case:

Q. Now, General, turning to the subject of the provost courts,
which Counsel has mentioneg, will you state how you perceived
the provost courts to be part of the military security system?

A, Well, in order to enable me to discharge my responsibilities
under this modified form of martial law, and in order to achieve the
security which is the only reason really for the prevalence and
existence of the modified form of martial {a\\‘ here, I am concerned,
as a soldier, with my duties of security. We have been obliged to
publish regulations for the control of firearms, for the control of
ammunition, for the illegal possession of radios, for the illegal
possession of cameras, for the institution of the curfew, for the
institution of the blackout, for the ejection of undesirables from
restricted areas. In order to enforce those regulations, I must have
at my disposal some sort of tribunal to that effect.

23 Transcript of Record, p. §3, White v. Steer, 66 Sup. Cr. 606 (Feb. 25, 1946).

# Transcript of Record, p. 818, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946).

9374, at 583. This action was taken by General Order No. 68 of Feb. 4, 1942, suspending the
closure imposed by General Order No. 2 of Dec. 7, 1941, Honolulu Star-Bulletin, Feb, 24,
1942, p. 2.

#8 Transcript of Record, p. 1078, Duncan v. Kehanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946).
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Under the rules of martial law, we are authorized to appoint what
is known as provost courts. These provost courts are nothing more
or less than police courts. The layman might say, Why not do away
with them? [ personally have given great consideration to the
elimination of provost ¢ourts, in order t try and carry out the
dircections of the President when he approved the suspension of the
privilege of the Writ of Habeas Corpus and also the continuation of
martiallaw in this Territory last [:i[ﬁj. hoping that I would be able to
do away with the provost courts and turn the trial of those offenses
over to the civil courts. But upon examination of the circumstances
I'found that it is impossible for the civil courts to try them because
they are not offenses against Territorial laws, nor are they offenses
against any known Federal starute.

Now, in reburtal it will probably be said. But under the Organic
\ct the Governor can puglish regulations for the punishment of
infractions of these offenses,

Under the Hawaiian Defense Act?

A, Under the Hawaiian Defense Act, as he did in the curfen
and the blackout. But [ should like to point out that in that
instance—assuming that he did and that they were perfectly
legal—then the violation of any of those offenses would have t be
referred to a civil court for trial, with its concomitant delay. The
military are the ones that detect these offenses. The military hold
the witnesses, as a rule, and therefore we cannot brook a delay. And
there must also be in the punishment a certain measure of retribu-
tion. The punishment must be swift; there is an element of time in
it, and we cannot afford to let the trial linger and be protracted.

\gain, to give another illustration, assuming that the Governor
did publish regulations to this effect, I am forced then to be sub-
jected, as Military Commander responsible for the security of these
islands, T am forced to the control of another official for the en-
forcement of my regulations. To illustrate, well, suppose that we
did turn them over to the civil authoritics and that [ had set the
curfew, or the Governor had set the curfew at 10 o'clock. An
emergency arises, and I feel that is should be changed instantly to 8
u'cluc%{. I'call upon the Governor. He says, Noi—not arbitrarily
but because he has a very honest difference of opinion—no, I think
it should remain at 10 o'clock. And he refuses, therefore, to modify
his order. What am Tto do as Military Commander responsible for
the security of these islands? The only recourse left is to reinvoke
martial law, and then we are back where we started.?’

Beyvond question, here is a problem for which some solution must
be found. No reasonable person can doubt that, in a place so exposed
as Hawaii, throughout hostilitics there must be defense regulations
unknown to the ordinary law. Blackouts, curfews, means of rapid
identification, and the placing of “off-limits™ restrictions are obvious
examples, The system of control must be flexible, for the regulations
may have to be imposed, modified, or lifted without delay. They must
be sanctioned by some ready mode of trial and punishment. And yert,

374, at 1026 e seq.
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if the breach of such a regulation does not constitute a civil offense, the
civil courts are incompetent to deal with it, So General Richardson
was right in his contention that, if you must impose regulations, you
must also have a court which will notice and enforce them. His answer
to the difficulty was that he must have provost courts,

The problem needs further exploration. White, the stockbroker,
had been tried for the purely statutory offense of embezzlement, and
of course the ordinary courts would have been competent if they had
been permitted to try the case. What military considerations stood in
the way? Duncan, the shipfitter, had been charged with assaulting a
military policeman, in violation of a General Order. The same act, to
be sure, constituted a common assault punishable under the territorial
law; yet, whatever one may think of the gravity of the particular
encounter between Duncan and the marine corporal,®® it seems that
what would be a simple offense under ordinary circumstances takes on
an added gravity in time of war when directed against one in a position
of responsibility. If the penal code is sound in punishing assault upona
public officer in the execution of his duty more severely than an
ordinary assault, it cannot be denied that in time of emergency an
offense may take on a far more serious aspect when committed against
personnel who for the moment are filling posts of responsibility.
Hence, it did not quite meet the problem to insist that if Duncan had
assaulted a sentry he could be punished by the territorial court for a
breach of the local law.3® Then, too, many of the acts which must be
forbidden or controlled at an exposed point in time of war are perfectly
innocuous and innocent under normal conditions. *®

What possible solutions are there to consider? One, which General
Richardson rejected, was that it might have been contrived, through
cooperation between the Commanding General and the Governor,
that the latter promulgate as regulations under the Territorial Defense
Act such measures of control as were found necessary. Given the best

38 Duncan, who had been drinking, allegedly addressed bad language to the sentry and
disturbed traffic at an intersection. The sentry arrested him, and who struck blows after that was
in dispute, /d, at 716-30.

3#Under the local statute, the penalty for simple assault and battery was a fine of not more
than $100 or imprisonment for not more than six months, So a civil judge could have imposed 2
punishment as severe as that to which the provost court sentenced Duncan. If in any similar
emergency in the future, reliance should be placed upon the civil courts for punishing offenses
against military personnel acting in performance of their duty, perhaps something could be done
to convey to the judges an awareness of the military view of the gravity of such offenses. It might
seem that an assault on a sentinel, who is armed and can take carc of himself, is not a very serious
matter; but the Army, for good reason, takes pains to instill a sense of the importance and
responsibility of a sentry, and it would not do to allow that feeling to be undermined.

©0Of the 22,480 persons arrested and convicted in the Provost Court for Honolutu during
1942, approximately 50 per cent were prosecuted for violations of General Orders. Less than 4
per cent of those arrested were sentenced 1o jail, prison, or other institutions, the remainder
being fined or receiving suspended sentence. See Petitioner’s Exhibit “P." Transcript of Record,
p. 467, White v. Steer, 66 Sup. Ct. 606 (Feb. 25, 1946).
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of understanding between the military and the territorial authorities.
it is possible that effective cooperation might have been achieved along
those lines.*! Instead, unified action was achieved by the transfer of
responsibility to the Commanding General. Had the military and civil
authoritics operated concurrently, but withour accord, the situation
would indeed have been unsatisfactory: for with their common supe-
rior far away in the White House, and with each side going up separate
channels to the War and Interior Departments respectively, the rec-
onciliation of differences would have proved too difficulr,*?

Another possibility lay in acting through Exccutive Order No.
9066 of February 19,2 and Public Law No. 503 of March 21, 1942,
By this Exccutive Order, the President had authorized such milirary
commanders as the Secretary of War might designate to prescribe
military areas, from which persons might be excluded, and with
respect to which the right of any person to enter, remain in, or leave
should be subject to whatever restrictions the commander might in his
discretion impose. On March 21, 1942, at the request of the Secretary
of War, Congress buttressed the order with the above statute, which
made punishable in the federal courts any violation of the restrictions
imposed by military authority. Thus it became a federal offense to
violate a military order in a designated military area. Here was
machinery whereby a general could make his own regulations, with
the sanction of Congress behind them. In rejecting this as a solution to
the problem of Hawaii, General Richardson's view became more
subjective and his argument far less persuasive:

Q. Well, Counsel mentioned the power to set up a military area
under Executive Order 9066, and to pr()mul%are regulations in that
way. Would that meet vour problem of military security?

1 See Hauwr Rev. Laws (1945) § 13111, Apparently General Short, before the attack on
Pearl Harbor, luoked furward to this as at least 2 partial solution to the problem of control in the
event of war. The brief which the American Civil Liberties Union filed. asamicus surize. in the
Cireuit Court of Appeals for the Ninth Circuit in the Dancan case. quotes General Short as
having testified as follows in support of the Territorial Defense Bill: *. . many of these things
can be done better by the civil authorirics than by the military authorities. even after we possess
the nceessary powers to execute them. Many of them evén after the declaration of martial
Jaw, . . . Proper action at this time might do much to delay or even render unnecessary a
declaration of martial law . . . . o provide this protection is entirely a function of the government
and legislature, The military authorities have no place insuch action . . . . we would be invading
the public affairs of the civil authorities. . . . I believe it is absolutely essential to give the
Governor the broadest possible power, . . . This. in all probability, will do away with the
necessity for the declaration of martial law " Brief for American Civil Liberties Union. pp.
12-13. Ex parte Duncan. 146 F.(2d) 576 (C. C. A, 9th, 1944)

# Great Britain's defense regulations. it is true. were imposed chiefly by men in tweed. not
olive drabs but they were acting as part of the responsible national government. at the very point
where alt pow er was integrated and where conflicts could be authoritatively settled. Cooperation
betw cen remore delegates, cach with limited authority, obviously presents greater possibilities
of continuing misunderstanding.

27 FrD. RFG. 1407 (1942)

36 STAT, 173 (1942, 15 U.S.C. § 97a (Supp. 1945)
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A, No, it would not, for the following reason: We will assume
that we are operating under Executive Order 9066. All of the
offenses which are contained therein, if violated by anyone in this
Territory, must of necessity be referred to the civil courts. The
Mihtary'Commander. then, is subjected to all sorts of influences,

olitical and otherwise, as happened in the cases on the east coast in
goth Philadelphia and Boston, when the Commander of the East-
ern Defense Command ejected what he considered undesirable
persons from the areas, and he was overruled by the courts and they
were put in,

Now, in an area of this character, the Hawailan group, which is
an active theatre of war and which is in the theatre of operations, it
is inconceivable that the Military Commander should be subjected
for the enforcement of his orders to the control of other agents.*®

. What I am trying to get from you is, why do you think
we have got to have the provost courts? You first said that on
account of the delays of the civil courts. Is that one of your reasons?

A, That is one reason, yes.

. You know that to be a fact, that there are delays in the civil
courts of this Territory?

A, Iwould notsay in the civil courts of this Territory because I
am not familiar with them.

Q. Well, that is what we are talking about.

A, But I 'say this: [ draw on my general experience.

Q. Well, is there anything else besides the delays of the civil
courts?

A, Oh, yes, there are many reasons why we should have
control under the provost court system. I thought I outlined that
very elaborately in my direct testimony.

One of the things you said was that you had to have some
instrumentality to enforce your orders?

A, Yes, which are not offenses against the Territorial Courts or
the Federal Courts.

Q. Youare familiar with the fact that they could be made such?

A, Bug, as I said, even though they were made offenses, I
would still have to go before the courts, the civil courts, which is
objectionable when the offenses are of this character that rest upon
security. And you place the Commander, then, of the area under
the control of other agents for enforcement of his regulations when
he has the responsibility of security. Are you %—lom to take the
responsibility tor the security of these islands? Is the Court going to
take the responsibility for the security of the fleet? Is Governor
Stainback going to take the responsibility for the security of the
fleet? No. T have it. And, nor my conscience and nor my duty will
ever make me say that I don’t néed the authority that goes hand in
hand with my authority [sic].*¢

MILITARY JURISDICTION AND MARTIAL RULE

Counsel for the petitioner brought the witness back to this point in
cross-examination:

4 Transcript of Record, p. 1029, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946)
3814, av 1051 et seq.
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The difficulty with this view is that it goes beyond the principle that
the man on the spot in an emergency may do whatever can be shown
necessary in the public defense, with legal responsibility as in other
cases of summary executive action, and substitutes an absolute and
wholly subjective measure of authority: the commander is free to do,
directly and by his own agents, whatever in good faith he believes
should be done. Authority is weighted one hundred per cent, while
civil liberties and the values inherent in self-government are for the
emergency reduced to the \anishling point. This is the theory which
the Supreme Court, through Chief Justice Hughes, rejected in Sterling
v. Constantin *7 as to “martial law” in time of cconomic maladjustment,
and which the Court has rejected once more in the present case, It is
more than the country will long accept; and, fortunarely, a com-
mander can operate successtully on a less extreme theory.

[l

The opinions rendered in the lower courts need not detain us long;
the Supreme Court Justices framed their opinions in their own way,
relying on the record of the trial chiefly for the facts there developed.
In Duncan’s case, District Judge Metzger held that “martial law"” did
not lawfully exist during the year 1943, particularly after March 10,
the day on which the civil authorities resumed their functions under
the proclamations of the Governor and the Commanding General.
Further, he held, the Office of Military Governmenr was “without
legal creation” and as such possessed no lawful authority over civilian
affairs or persons. Hence, the provost court created by the Milirary
Governor possessed no authority to try the petitioner. This, it is
believed, was a somewhar artificial approach. Whatever the powers of
the Commanding General, they flowed from the facts of the situation
and not from what he called himself. The title of “Military Governor”
may have been an irritant to the people of Hawail; legally, it was
irrelevant. The district court had earlier held in two unreported
cases.*® Ex parte Glockner and Ex parte Seifers, notwithstanding the
decision of the Circuit Court of Appeals for the Ninth Ciccuit in Ex

47287 U.S. 378 (1932

##For adiscussion of these cases, see Anthony, Martial Law, Military Government and the Writ of
Habeas Corpus in Hawaii (1943) 31 CaLir. L. Rev. 474, 486 er. seg. Because of General
Richardson’s refusal to obey the writ, District Judge Metzger found him in contempt and
imposed a fine of $5000. As a resultof this action, General Richardson issued General Order No.
31, forbidding interference with military operations (with specific mention of Judge Metzger)
under penalty of five years imprisonment or $5000 fine, or both. Emissaries from the Depart-
ments of Justice and War brought wiser counsel, Glockner and Seifert were sent outside the area
and released; Judge Metzger reduced the fine tn $100: and the President pardoned the General
his contempt.
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parte Zimmerman,*® that the writ of habeas corpus was no longer
suspended, so that question was considered settled by Judge
Metzger.3?

In White's case, District Judge McLaughlin held that there had
been no necessity in August, 1942, for trying a civilian in a provost
court: “, . . itisclear upon the record and upon the facts that White’s
military trial advanced, preserved, protected the military situation in
Hawaii in August 1942 not one iota.” 3!

The Circuit Court of Appeals for the Ninth Circuit reversed the
judgments below.*2 Six circuit judges heard the argument, and found
that it required four different opinions to express their divergent
views. Healy, J., with whom Garrecht, J., concurred, prepared what
may be regarded as the opinion of the court. Two questions, he said,
were presented: (1) was the court below in error in holding the
petitioners to have been unlawfully imprisoned; and (2) in any event,
was the court precluded from inquiring into the legality of the deten-
tion because of the suspension of the privilege of the writ of habeas
corpus.

First, as to the availability of the writ, the same circuit court of
appeals had held in the Zimmerman case®? that the privilege had been
lawfully suspended by the Governor’s proclamation of December 7,
1941. The court did not agree with the trial judge that this suspension
had been terminated by the proclamation of February 8, 1943. But in
view of the conclusions which the appellate court now reached on the
other question it was unnecessary to consider whether the emergency
existing at the time the petitions were filed was such as to warrant the
suspension of the writ. So it was assumed, without deciding, that the
trial court had not been disabled from entertaining the petitions, Next
came the question of the legality of the imprisonment. The test
applied was whether the executive had acted upon reasonable
grounds. Where, as here, the conditions had called for the exercise of
judgement and discretion and for the choice of means by those on
whom was placed the responsibility for war-making, the opinion
declared, it was not for any court to review the wisdom of their action
or place its judgment against theirs—citing Hirabayashi v. United
States. >4

Wilbur and Mathews, JJ., concurred in the foregoing judgment,
but held further that such changes as had occured in the condition of

40132 F.(2d) 442(C. C. A, 9th, 1942), affirming a decision of Metzger, J., in the District Court
for the Territory of Hawaii.

# Transcript of Record, p. 395, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946).

st Transcript of Record, p. 73, White v, Steer, 66 Sup. Ct. 606 (Feb. 25, 1946).

2Ex parse Duncan, 146 F.(2d) 576 (C. C. A, 9th, 1944).

3Fx parte Zimmerman, 132 F.(2d) 442 (C. C. A. 9th, 1942).

#4320 U. S. Bl (1943),
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the Territory did not restore the right to the writ of habeas corpus.
They thought it “desirable to state this additional ground" for reversal
“because the undetermined nature and effect of martial law whether
exercised by virtue of the necessities of war or under express authori-
zation, constitutional or statutory, is a matter of great doubt when
sought to be applied in individual instances. . . .”?* Certainly the
Governor’s proclamation of February 8, 1943, had not restored the
privilege of the writ, they declared: it had said exactly the opposite.
Whether the danger of invasion was so imminent as to demand the
continued suspension of the writ was not considered a question for the
judiciary, even assuming that the courts could set aside a wholly
arbitrary, capricious, or unreasonable determination as mere fraud.

Denman, J., thought that the court should have confined irself to
holding that the petitions were fatally defective in that they contained
“no allegation of the sole fact necessary to sustain [them], namely. that
at none of the pertinent times did the military authorities have reason-
able grounds to believe the existence of such danger [of invasion]” or of
the necessity for military adjudication rather than civil trial *® Judge
Denman cited Hirabayashi v. United States and Sterling v. Constantin as
having, in his opinion, established the test by which the petitions
should be examined.

These opinions were all that were filed at the time, and the report
stated that Circuit Judge Stephens did not participate in the decision.
But, on March 1, 1946, sixteen months later, and four days after the
Supreme Court had reversed the judgment of the circuit court of
appeals, Judge Stephens filed a dissent, “*Nunc pro Tunc as of Nov. 1,
1944.”57 In explanation of his reasons for withholding his dissent
when the case was decided in the intermediate court, he wrote, “Twas
keenly aware of the fact that the war was vet to be won and that a
dissenting opinion in these cases held more possibility of harm than of
good. . . .” The opinion which he now filed was “the result of
intensive reading and study and is thoroughly documented. I believe
it to be a substantial contribution to the history of one of the most
unique and important episodes in our nation’s existence.”*® The
dissent covers a good deal of ground, but its central position is ex-
pressed by the following propositions. That the writ had been sus-
pended by the executive in pursuance of a congressional enactment,
and that the suspension had not been revoked, was not conclusive of
the question: *. . . the suspension cannot be legal unless there is as a
factimminent dangerand . . . because of imminent danger the public

146 F.(2d) at $84

$¢Jd. at 590-9\

*TEz parre Duncan, 153 F.(2d) 943 (C. C. A, 9th, 1946) (dissenting opinion)
s 1bid.
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safety requires the suspension of the writ.” *® Evidently, as he saw it,
this was not a political question but one for judicial determination,
On the fundamental problem of the validity of the trials by provost
court, he concluded that on the facts found in the court below there
was “no color of authority for the military to arrest a civilian, try and
convict him, and send him to jail by order of a provost court, and that
without the right of a jury.”%®

IV

We come now to the proceedings in the Supreme Court. Certiorari
was granted on February 12, 1945.%" Argument was heard on De-
cember 7 following, and the decision of the Court was announced on
February 25, 1946.52 By proclamation dated October 19, 1944,% and
effective on the 24th—this was subsequent to the argument in the
circuit court of appeals and just prior to the filing of the judgment
there—the President had declared the privilege of the writ of habeas
corpus restored and martial law terminated. In argument before the
Supreme Court, the Government accordingly abandoned its conten-
tion as to the suspension of the writ and rested its case on the validity
of the trials as within the “martial law” for which the Organic Act
provided.

It followed that there was no occasion for the Supreme Court to
discuss the problem, about w hich a new fog has recently gathered, as
to what branch of the government is to judge whether, in cases of
rebeltion or invasion, the public safety does indeed require the sus-
pension of the privilege of the writ of habeas corpus.5*

5814, at 954,

8074, at 957,

5! Duncan v. Kohanamoku, 324 U.S. 833 (1945).

8266 Sup. Ct. 606 (Feb. 25, 1946).

83 Proclamation No, 2627, 9 FrD. ReG. 12831 (1944). By Executive Order No. 9489 of the
same date, the President directed the Secretary of War to designate the Commanding General,
United States Army Forces, Pacific Ocean Areas, as the military commander within the
meaning of the Act of March 21, 1942, 9 Fip. RiG. 12831 (1944). The military commander
would have power, on finding that there was military necessity therefor, to establish regulations
on zn important list of matters thereafter enumerated. Thus Hawali emerged from a regime of
“martial law” to 2 condition wherein necessary military controls could be established by
regulation, with enforcement through che regular courts.

4 The more significant authorities are collected and discussed in FAIRMAN, THE Law OF
MARTIAL RULE (2d ed. 1943) § 44. Heretofore the controversy has been whether it was for the
executive or for Congress to make the determination. Marshall, C. ], said, obiter, in Ex parte
Boliman, 4 Cranch 735, 101 (U.S. 1807): “If at any time the public safety should require the
suspension of the powers vested by this [Judiciary] act in the courts of the United States, it is for
the legislature to say so. That question depends on political considerations, on which the
legislature is to decide.” See also 2 STORY, COMMENTARIES (Sth ed. 1891)§ 1342, The argument
is strengthened by the circumstance that the provision restricting suspension of the writ of
habeas corpus appears in Article I, § 9 of the Constitution—not in Articles 11 or III. But quite

111



MILITARY LAW REVIEW [Bicent. Issue

Mr. Justice Black, for the Court, came at once to the question
whether the “martial law™ which Congress had authorized to be
established went so far as to justify the trials by provost court here in
question, If the construction of the statute gave an answer adverse to
the military jurisdiction, it would be needless for the Court to decide
the constitutional questions otherwise raised. The Court looked first
to the language of the Organic Act, and particularly to its provision for
placing the Territory under “martial law.” But that expression is so
loose and indefinite that the statute failed adequately to define the
scope of the power it gave. Then did the legislative history vield an
answer? The Government had pointed out that Section 67, in its
provision for “martial law,” had borrowed the language of the Con-
stitution of the Republic of Haw aii, which itself had been construed
and applied by the Supreme Courtof the Republic in 1895 in the case
of In re Kalanianaole —a judgment in which the narrow doctrine of
Fx parte Milligan had been rejected and the military trial of insurrec-
tionists sustained. Mr. Justice Black found this circumstance o
tenuous to govern the construction of the Organic Act, especially
when the legislative history made it abundantly clear that Congress
never intended that the United States Constitution should have a
limited application to Hawaii.®® The situation of the Islands was
peculiar as to its exposure to invasion and the possibility that extraor-
dinary measures might be necessary—burt the Constitution means the
same thing there that it would in other parts of the United States in
like case, It is to be noted that no one on the Court differed from this
conclusion,

The opinion continues:

Since both the language of the Organic Act and its legislative
history fail to indicate that the scope of “martial law™ in Hawaii
includes the supplanting of courts by military tribunals, we must
look o other sources in order to interpret that term. We think the
answer may be found in the birth, development and growth of our
governmental institutions up to the time Congress passed the Or-
%amc Act. Have the principles and practices developed during the

irth and growth of our political institutions been such as to per-
suade us that Congress intended that loyal civilians in loyal terri-
tory should have their daily conduct governed by military orders
substituted for criminal law's, and that such civilians should be tried

recently there have been contentivns that it is for the courts to judge whether the facts warrant
suspension of the writ. Sec.e.g., Haney, J.. dissenting in Ex parte Zimmerman, 132 F.(2d) +42.
tCLL AL th, 1942)

5510 Hawaii 29 (1895).

981t had been suggested. in argument and elsewhere, that martial rule in Hawaii could be
sustained on principles not applicable to the mainland. The suggestion caused alarm in Hawaii,
and prompted the bar association and the Artorney General of the Territory to file briefs asamici
curige, They were solicitous that there should remain no doubt thar the Federal Bill of Righes is
fully applicable in Hawaii
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and punished by military tribunals? Let us examine what those
principles and practices have been, with respect to the position of
civilian government and the courts and compare that with the
standing of military tribunals throughout our history.®?

One divines at once how the opinion will run from here on. Instances
selected from the constitutional history of England under the Stuarts,
from the colonial struggle with George I1I, and from the occasional
use of troops in aid of the civil power, go to show that legislatures and
courts are cherished institutions and that military tribunals are not.
Hence the conclusion:
We believe that when Congress passed the Hawaiian Organic
Act and authorized the establishment of “martial law™ it had in
mind and did not wish to exceed the boundaries between military
and civilian power, in which our people have always believed,
which re?nnsible militax;y and executive officers had heeded, and
which had become part of our political philosophy and institutions
prior to the time Congress passed the Organic ‘Act. The phrase
“martial law” as employed in that Act, therefore, while intended o
authorize the military to act vigorously for the maintenance of an
orderly civil government and for the defense of the island against
actual or threatened rebellion or inv asion, was not intended to
authorize the supplanting of courts by military tribunals.®®

Mr. Justice Murphy picked up the theme on which Mr. Justice
Black closed, and went on to elaborate forzissimo. Not only were the
military trials in these cases unwarranted by the statute; they were
obviously inconsistent with the Bill of Rights as well. His objections
were leveled not so much at the contentions of the Government or the
holding of the intermediate court as at the views expressed by General
Richardson. Some of that testimony has been quoted above, and
lawyers may think that Mr. Justice Murphy did not essay too difficult
a task in rebutting it.

The concurring opinion of the late Chief Justice Stone is charac-
teristic of that great man’s utterances—terse, energetic, helpful in its
straightforward good sense, and free from histrionics. “I do not think
that ‘martial law’, as used in § 67 of the Hawaiian Organic Act, is
devoid of meaning.” %® The executive had a broad discretion in deter-
mining what the emergency required. But executive action is not
proof of its own necessity; what are the allowable limits of military
discretion is a judicial question. "I take it that the Japanese attack on
Hawaii on December 7, 1941, was an ‘invasion’ within the meaning of
§ 67. But it began and ended long before these petitioners were tried
by military tribunals. . . . I assume also that there was danger of
further invasion of Hawaii at the times of those trials. I assume also
that there could be circumstances in which the public safety requires,

8766 Sup. Ct. at 613 58/d. ar 615-16. 8414, at 620
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and the Constitution permits, substitution of trials by military tribu-
nals for trials in the civil courts. But the record here discloses no such
conditions in Flawaii, at least during the period after February, 1942,
and the trial court so found.” ™ Trial in a civil court would no more
have endangered the public safety than the gathering of the populace
in saloons and places of amusement, which had been permitted by the
military authorities. The conclusion was that the trials werc not
authorized by the statute.

Mr. Justice Burton, in whose dissent Mr. Justice Frankfurter
joined, differed little from the Chief Justice in mode of approach; the
variance in result was principally attriburable to a difference as to the
limits of tolerance to be admitted in passing upon military action in
time of emergency. “Itis well that the outer limits of the jurisdiction of
our military authorities is subject to review by our courts even under
such extreme circumstances as those of the battle field, . . . This
Court can contribute much to the orderly conduct of government. if it
will outline reasonable boundaries for the discretion of the respective
departments of the Government, with full regard for the limitations
and also for the responsibilities imposed upon them by the Constitu-
tion,” 7! In this case he felt obliged “to sound a note of warning against
the dangers of over-expansion of judicial control into the fields allotted
by the Constitution to agencies of legislative and exccutive action.” 7#
He proceeded to a rather detailed survey of the history of military
control in Hawaii, beginning with the black day of Pearl Harbor and
noting the gradual lifting of restrictions. “Whether or not from the
vantage post of the present this Court may disagree with the judgment
exercised by the military authorities in their schedule of relaxation of
control is not material unless this Court finds that the schedule was so
delayed as to exceed the range of discretion which such conditions
properly vest in the military authorities.” 7® For himself, Mr. Justice
Burton was unable to find that this discretion had been violated. And
then, holding ajar a door which is ordinarily firmly closed, he afforded
a glance at an interesting vista of speculation:

One way to test the soundness of a decision today . . . isto ask
ourselves whether or not on those dates [when the petitioners werc
tried], with the war against Japan in full swing this Court would
have, or should have, granted a writ of habeas corpus, an injunction
ora writ of prohibition to release the petitioners or otherwise to oust
the provost courts of their claimed jurisdiction. Such a test em-
phasizes the issue. I believe this Court would not have been jus-
tified in granting the relief suggested at such times. Also I believe
that this Court might well have found itself embarrassed had it
ordered such relief and then had attempted to enforce its order in

/. at 621 214, at 622 T34t 628
4. at 624

114



1975] MILITARY JURISDICTION AND MARTIAL RULE

the theater of military operations, at a time when the area was under
martial law and the writ of habeas corpus was still suspended, all in
accordance with the orders of the President of the United States
and the Governor of Hawaii issued under their interpretation of the
discretion and responsibility vested in them by the Constitution of
the United States and by the Organic Act of Hawali enacted by
Congress.™

v

The import of the decision is that “a military program which took
over all government and superseded all civil laws and courts” was not
warranted by the provision in the Organic Act for placing the Terri-
tory under “martial law.” The Court took pains to say that it was not
passing upon “the power of the military simply to arrest and detain
civilians interfering with a necessary military function at a time of
turbulence and danger from insurrection or war”; that this was not a
case where violators of military orders were to be tried by regular
couris, as had been the situation in Hirabayashi v. United States; and
finally, that “there was no specialized effort of the military, here, to
enforce orders which related only to military functions, such as, for
illustration, curfew rules or blackouts.” 7 The army commander had
taken over the entire function of government, and the courts, so far as
they were regarded as “agents of the Military Governor.”7® This, it
was held, was more than the language of the Act could be taken to

mean.
1t may be noted that the Court was interpreting a statute of 1900

providing generally for the government of the Territory, and that the
particular section under consideration looked indefinitely into the
future and was pointed at no specific emergency. A statute enacted in
the face of some actual peril, and importing a legislative judgment of
what the immediate situation required,”” would no doubt be entitled
to more indulgent consideration. But in any future emergency the
commander will probably have to act without legislation adopted
specifically for that situation, and indeed without even the support of
a provision as strong as Section 67 of the Organic Act for Hawaii. So,
while this decision is technically only a construction of statutory
language, we may take it that it would be the view of the Justices who
joined in it that a commander who has to act without any specific
statute on which to rely will be constitutionally restrained by those
principles which the Court finds applicable to the interpretation of

"Id. at 630-31

"3Id. ar 611 and n.9

"6 General Order No. 57 of Jan, 27, 1942, Honolulu Star-Bulletin, Jan. 30, 1942, p. 8.

77 Aswas Public Law No. §03 of March 21, 1942, 56 STAT. 173(1942), 18 U, 8. C. § 97a (Supp.
1945)
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this statute, Indeed. as construed, the statute authorized nothing more
than could have been sustained without it.

The great lesson to be learned from the case is that the Court has
rejected the theory that, in 2 situation of threatened invasion or
comparable emergency, it is proper for the commander to take upon
himself the position of “military governor” of the entirc community,
bringing the whole field of government under his command and
thereafter operating at will either through milirary subordinates or
through civil functionaries acting as his “agents.” This was the theory
which General Richardson expounded, with evident sincerity and
conviction, in his testimony, and this is the theory which the Court
definitively repelled. The General was right in insisting on his point
that it had been necessary to publish regulations, and in insisting that
there must be some tribunal to enforce them. But when it came to the
question of why the machinery provided by Exccutive Order No,
9066 and Public Law No. 303 would be unsatisfactory, the answer
scemed to spring from the deep-seated preferences of a professional
soldier rather than from any objective determination of the inade-
quacy of the method which Congress had provided. If alleged viola-
tions were triable in civil courts, it was said, the military commander
would be “subjected to all sorts of influences, political and otherwise,”
which does not seem a rational conclusion. Trial in civil courts would
bring “its concomitant delay.” 7 Yet, when this objection was probed
in cross-examination, it was apparent that it rested on nothing specific
or tangible,

At the hearing on White's petition, the General was not called, his
testimony in the Duncan case being introduced by stipulation. So there
was no oceasion to ask him why the trial by provost court of one
charged with embezzlement was necessary to the defense of Hawaii.
Indeed, it would scem that no convincing reason could have been
advanced.

When the Commanding General of the Western Defense Com-
mand imposed a curfew upon persons of Japanese ancestry, the Su-
preme Court sustained him, pointing out that “reasonably prudent
men charged with the responsibility of our national defensc had ample
ground for concluding that we must face the danger of invasion,” and
that “the challenged orders were defense measures for the avowed
purpose of safeguarding the military area in question, at a time of
threatened air raids and invasion by the Japanese forces, from the
danger of sabotage.” ™® Moreover, when the same commander ordered
the exclusion of such persons from areas along the coast, the Court held
again that it could not reject the finding of the military authorities: the

8 Transcript of Record, p. 1028, Duncap v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25. 1946)
" Hirabavashi v, United States, 320 LS. 81, 94, 95 (1943).
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measure had “a definite and close relationship to the prevention of
espionage and sabotage”; “the power must be commensurate with the
threatened danger.”®°

Certainly the Pacific Coast was less threatened than Hawaii. And
though the Japanese exclusion and the denial of trial in a civil court are
not commensurable, one feels that the former measure was more
severe than the latter, Does it seem strange that the Court, speaking
through the same Justice, sustained the one and found the other
excessive? Possibly both here and in the Milligan case the Court
tended to become stricter after a war had been won. The remarks of
Mr. Justice Burton suggest that this was a factor in the result. Yet a
rational and wholly adequate explanation lies in this, that such
measures as were sustained, though drastic, had a clear relation to a
permissible end; the justification for trying Duncan and White by
provost court really came to nothing more than ipse dixit of the com-
mander.

We need a coherent doctrine for the future, We need not evolve new
doctrine, for nothing that the Court has decided is inconsistent with
what has always been sound in principle. And perhaps the place
where it would be most useful for the doctrine to be taught is in the
higher service schools of the army, in order that the commanding
generals and senior staff officers of the future may have an accurate
conception of the law and policy of military control as it impinges
upon the civil affairs of a domestic community.

Military thinking runs to absolute solutions. Responsibility ordi-
narily carries with it the power to command. And it seems axiomatic
that command is indivisible. Hence, to make a commander responsi-
ble for the safety of a threatened area calls to mind the analogy of an
army post and suggests that the whole area is brought under com-
mand. Let no one forget that after the disaster at Pearl Harbor the
military authorities at Hawaii bore a very anxious and lonely trust. It
is not astonishing if, with a soldier’s instinct, they acted on the
theory—which Governor Poindexter’s proclamation clearly
expressed—that all powers of government were concentrated in the
Commanding General. With the proclamation of martial law, it
seemed no doubt that a switch had been thrown, the civil government
had been disconnected, and thenceforth all power was to flow from a
single generating source. It was a clear-cut solution, calculated to give
strength and comfort to an anxious commander.®* We now learn that

# Korematsu v, United States, 323 U.8, 214, 218, 220 (1944);¢f. Ex parte Endo, 323 U.S. 283
(1944).

1 Lawyers, too, crave black and white solutions. Recall Chief Justice Marshall's decisions in
federal-stare relations, as to which he believed there should be no clashing sovereignties, no
interfering powers; and compare Mr. Justice Holmes' later insistence that most questions in the
law are questions of degree. "North and South Poles import an equator.” 2 HOLMES-POLLOCK
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that theory was incorrect, and that a different analysis must be made.
The program of “total military government” did not recognize ade-
quately that the civil government should rightly have continued to
preside over all matters which the public defense did not require to be
placed under direct military control, nor did it take into proper
account the basic principle that the commander’s authority over civil
affairs is limited to measures of demonstrable necessity. We must
accept a scheme which accords with the judgments of the Courrt.

An adequate analysis, it is believed, would run in such terms as
these. There is the highest constitutional sanction for suppressing
insurrection, for repelling invasion, for using “the entire strength of
the nation . . . to enforce in any part of the land the full and free
exercise of all national powers and the security of all rights entrusted
by the Constitution to its care.”2 “The war power of the national
government is ‘the power to wage war successtully’. . . . Since the
Constitution commits to the Executive and to Congress the exercise of
the war power in all the vicissitudes and conditions of warfare, it has
necessarily given them wide scope for the exercise of judgment and
discretion in determining the nature and extent of the threatened
injury or danger and in the selection of the means for resisting it.” #3
Broad as is the “permitted range of honest judgment as to the measures
to be taken” by the commander on the spot, however, his discretion is
not absolute and his will does not make the law. For “what are the
allowable limits” of that discretion, “and whether or not they have
been overstepped in a particular case, are judicial questions.” #* The
power, then, is adequate to any danger; but those who exercise it must
be prepared to satisfy the courts that there was a “direct relation,”#* a
“substantial basis for the conclusion” that this was indeed “a protec-
tive measure necessary to meet the threat.”s8

In principle the civil authorities—federal and state or territorial—
continue to exercise their rightful powers. If the military commander
exerts a control necessary to the accomplishment of a lawful mission,
then pro tanto the civil authority gives way. Asa marter of fact, the civil
authority will no doubt bend for the moment to any command sup-
ported by force; questions of the rightfulness of the command are
eventually resolvable by the orderly process of litigation, just as with
any other exercise of executive power, We have not an absolute but a
mixed situation; not exclusive but concurrent authority. This is not

LeTTrRS (Howe ed.. 1941) 28;¢f. Fairman, Judicial Artirades Toward State-Federal Relations (1942)
36 AM. PoL. Sci. REv. 880.

9 See Ip re Debs, 158 U.S. 364, 582 (1893).

#See Hirabayashi v. United States, 320 U.S. 81, 93 (1943).

#4See Sterling v, Constantin, 287 U, S, 378, 399401 (1932).

B57d. at 400.

6 See Hirabavashi v, United States, 320 U.S. 81, 95 (1943}
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congenial to the soldier’s mind; but the alternative would obliterate
interests of civil liberty and democratic government too valuable to be
sacrificed more than is actually necessary.

The general gets under this theory all he really needs. What new
controls does the emergency require? A curfew? A blackout? Special
directions as to traffic to prevent confusion in case of an alert? What-
ever is necessary, let it be done. Now, can the civil authorities meet
those needs? If they are cooperative and can give effective enforce-
ment, it will be in accord with basic principle, and an economy of
military effort as well, to meet the need in that way. Much can be done
to coordinate action by keeping the staff of the commander in constant
touch with the civil government.®” Should the civil authorities be
unwilling or their efforts prove ineffective, or if the matter is of such
vital importance that it must be brought directly under command,
then let the commander himself exert the necessary control and issue
the necessary regulations, Next, how shall such regulations be en-
forced? If there is legislation—such as Public Law No. 503—making
the breach of such a regulation a criminal offense, then the ordinary
courts will be available for enforcement. Barring some very special
circumstance, such as local disaffection, it is not to be assumed in
advance that the courts will be inert or ineffective. Perhaps here too
some mutual understanding can tactfully be effected, although in such
a situation judges and generals often view one another with initial
mistrust. If there is no statutory basis upon which the civil courts
could enforce necessary military regulations, presumably military
commissions and provost courts would have 2 function to perform—
and Mr. Justice Black’s opinion takes care to point out that the decision
of the Court does not extend to that situation.

It is desirable, even from the point of view of the military au-
thorities, that the civil courts remain open and in the unfettered
exercise of their jurisdiction—save as the suspension of the writ of

#7Even within the armed services, safety and success may depend more upon effective liaison
than upon direct command. Thoughall units and activities may be under the ultimate direction
of one supreme commander, many arrangements have to be worked out directly between the
elements concerned, without going up and down the channels of command. Teamwork,
support, liaison, coordination are all ideas in common use in the army. In any headquarters, a
staff section which initiates a recommendation is responsible for obtaining the concurrence of all
other interested parties before the matter is presented to the chief of staff for action, and where
concurrence is withheld, much will ordinarily be done to compromise the difference rather than
to seck a command decision. Usually the order which is finally issued in the commander's name
is thus the result of discussion and agreement, very much as an executive order of the President
oran act of Congress may record a settlement freely arrived at by different agencies and interests
in our democratic system. Indeed, there is a striking similarity between the functioning of 2 high
headquarters and the ways of official Washington. The organization of united effort in the recent
war abounded in striking illustrations of the truth that even in military matters ad 4ot arrange-
ments and concurrent effort may be used as well as direct command. Though a theater of
operations was under a supreme allied commander, it took something much greater than mere
command authority to attain the optimum contribution from each ally and co-belligerent.
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habeas corpus may afford a delay in justifying detentions. For once
the commander realizes that the principles of our law are broad
enough to sustain all thar he really needs to do, he should have no
dread of that law. There may very likely be instances where an
inferior court judge will take too narrow a view of executive action,
but the Supreme Court may be looked to with confidence to set
matters right on appeal. The military authorities may cven welcome
the opportunity to have their measures tested by timely resort to the
courts. For example, in the matter of the saboteurs, the prompt action
of the Supreme Court in hearing and deciding Fx parte Quirin 58 gave
security to the Army and settled by an authoritative answer the quite
ill-founded apprehension that the trial by military commission was
improper. A shrewd counsellor, too, might explain to the general that
sooner or later he doubtless will be called to account, and that experi-
ence shows that his chances of vindication arc far better if the litigation
occurs while the war is on. This is borne out in the present case, both
by the concluding remarks of Mr. Justice Burton and by the curious
circumstance of the delayed appearance of Judge Stephens’ dissent. It
seems to be confirmed by the judicial history of British defense
legislation,

The foregoing cannot claim to be an exegesis of Duncan v.
Kahanamoku . For what has been wrirten above accepts the war power
as one of the constitutional functions for which no apology nced be
made,® assumes that where commanders overstep the bounds in their
civil relations it is more often from misconception than from an itch for
power, and identifies the problem at hand as a special case of control-
ling administrative action by law and reconciling civil liberty with the
imperative that the integrity of the nation must be preserved. The
opinion in the Duncan case was cast in quite a different mold. Unlike
that of Chief Justice Hughes in Sterling ©. Constantin.®® it docs not
waork out an analysis or state a formula. It approaches the problem
from the angle of the deprivation of petitioners’ civil rights, and finds
in the traditional subordination of military to civil power, as related to
statutory construction, a sufficient basis for sustaining their conten-
tions. The Court selects its theme with a high sense of public duty.
and no doubt had excellent reasons for the particular line of thought
which it adopred. Perhaps it was unwilling to come to close grips with
the intricacies of a situation out of which other litigation may arise and
come before the Court,

The Court’s exposition, however, leaves difficulties in a mind
which seeks with all due deference to learn just what is the law today.

88317 U.S. 1(1942)

9 Cf. Frankfurter, ].. coneurring in Korematsu v, United b(aus 323108, 214, 22401944). OF
course, this implies no belief that “there will always be war.”

#0287 U.S, 378 (1932),

120



1975] MILITARY JURISDICTION AND MARTIAL RULE

For instance, Mr. Justice Black observed that “military trials of civil-
ians charged with crime, especially when not made subject to Judicial
review,”*! are obviously contrary to our political traditions. One
wonders how, in practice, judicial review could be had over a system
of military tribunals during 2 period of martial rule, assuming for the
moment that the situation warranted trials by such courts. Neither the
courts-martial which are provided by statute for the services nor the
provost courts and military commissions which are created during
periods of martial rule at home and military government abroad, are
“courts” proceedings of which are reviewable by the federal
judiciary.®2 “Correction of their errors of decision is not for the courts
but for the military authorities which are alone authorized to review
their decisions.”*® One cannot suppose that the Supreme Court was
suggesting that Congress create a legislative court to review the pro-
ceedings of such military tribunals as might be established in time of
emergency. It used to be the practice in some of the British colonies, in
periods of “martial law” incident to servile or native revolt, to desig-
nate civil judges to sit in extraordinary tribunals to administer sum-
mary punishment. In such a situation the judge sat not by virtue of his
office but by reason of his appointment by the authorities administer-
ing “martial law.” If the Commanding General had perpetrated such
an anomaly as to order the judges to sit in review of the provost courts,
it could only have been on the theory that they were so much his
“agents” that he could direct them to exercise a jurisdiction not their
own. Consequently, it is puzzling to imagine what the Court had in
mind.
Another passage in the opinion gives rise to uncertainty and confu-
sion. It runs as follows:
The last noteworthy incident before the enactment of the Or-
ganic Act was the rioting that occurred in the Summer of 1892 at
the Coeur d’Alene mines of Shoshone County, Idaho. The Presi-
dent ordered the regular troops to report fo the Governor for
instructions and to support the civil authorities in preserving the
geace‘ Later the State Auditoras agent of the Governor, and not the
ommanding General, ordered the troops to detain citizens with-
out trial and to aid the Auditor in doing all he thought necessary
stop the riot. Once more, the military authorities did not undertake
to supplant the courts and to establish military tribunals to try and
punish ordinary civilian offenders.®¢

This appears to bring together in a composite sketch events which
actually took place on two separate occasions, in 1892 and in 189993

#166 Sup. Ct. at 612 (iralics supplied),
92 Ex parte Vallandigham, | Wall. 243 (U.S. 1863); Jn re Vadal, 179 U.S, 126 (1900): Carter v,
McClaughry, 183 U.S. 365 (1902) Ex parte Quirin, 317 U.S. 1(1942).
9327 STAT. 1030 (1892).
66 Sup, Ct. at 614
#58ee SEN. DOC. NO. 263, 67th Cong., 2d Sess. (1922) 190 ¢z seq. . 210 et seq
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Each disorder grew out of the activities of the Western Federation of
Miners in the Coeur d'Alene. In the summer of 1892, Governor
Willey called upon President Harrison for regular troops, and issued a
proclamation declaring Shoshone County to be in a state of insurrec-
tion. The President issued his proclamation, pursuant to statute,®®
commanding the insurgents to disperse. Regular troops and state
militia were sent to the scene, the commander of the former being
instructed to report to the Governor for instructions, and to support
the civil authorities in preserving the peace. On the appearance of the
troops, the insurgents fled. Thereupon an anomalous condition en-
sued, with the commander of the state troops, acting as representative
of the Governor, carrying on martial rule with the support of federal
troops. After a month and a half, the regulars were withdrawn.®?
“Later”—that is, seven years later—occurred the episode in which
the State Auditor gave orders to the federal troops. After years of
chronic unrest in the Cocur d’Alene, matters again became acute in
April, 1899, when minc property valued at $250,000 was dynamited.
Governor Steunenberg called upon President McKinley for troops—
the state militia then being in federal service in the Philippines—and
declared Shoshone County to be in a state of insurrection. The State
Auditor was designated by the Governor as his personal representa-
tive; and, in disregard of the provisions of Army Regulations,*® this

9827 SraT. 1030 (1892)

¥"H. R Rip. No. 1999, 56th Cong., Ist Sess. (1900} 62 ez seq.

#3 The relevant provisions are now incorporated in Army Regulations 500-50 (1945) & 7-10;

"% CoMMAND,—u. In the enforcement of the laws, truops arc employed as a parr of the
military power of the United States and act under the orders of the President as Commander in
Chief. When intervention with Federal troops has taken place, the duly designated military
commander will act to the extent necessary to accomplish his mission. In the accomplishment of
his mission, reasonable necessity is the measure of his authority.

5. Federal troops used for intervention in aid of the civil authorities will be under the
command of and directly responsible to their military superiors. They will not be placed under
the command of an officer of the State Guard or of the National Guard not in the Federal service,
or of any Stare. local, or Federal civil official; any unlawful or unauthorized act on the parr of
such troops would not be excusable on the ground that it was the result of an order or request
reccived from any such officer or official.

8. MILITARY COMMANDER —In case of intervention with Federal troops, the military
commander will couperate to the fullest possible extent with the governor and other State and
lacal authorities and forces, unless or until such cooperation interferes with the accomplishment
of his mission, While the military commander is subject to no authority but that of his milicary
superiors. he will bear in mind tha the suppression of violence without bloodshed or undue
vivlence is a worthy milieary achievement. and will employ only such force as is necessary to
accomplish his mission,

9. MARTIAL RULE. —Martial rule, also termed martial law, is the temporary government of
the civil population through the military forces as necessity may require in domestic territory. 1t
will not be proclaimed except by express direction of the President. . .

10, END OFINTERVENTION, —The use of troups should end the moment that the necessity
therefor ceases and the normal civil processes can be restored. Determination of the end of the
nccessity will be made by the War Department. The military commander will submit his
recommendations w henever conditions warrant
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representative of state authority was allowed to exercise command
over the regular troops sent to the scene. During the period of this
emergency many persons were held without trial,®® a search for arms
was conducted, and a newspaper suppressed, all by the state officials,
while the general of ficer commanding the regular troops put his power
behind their decisions, and kept guard over those whom they wanted
held in arrest. On May 8, 1899, “by order of the Governor and
Commander in Chief,” the Auditor published a proclamation which
he had prepared in concert with the attorney for the mine operators,
establishing a permit system for employment in the mines. It was
submitted to the general, “‘as 2 matter of courtesy, to give the applica-
tion dignity, and to receive assurance, in case there was an attempt to
obstruct its enforcement, that [the Auditor] could call on the troops
... for protection.” The proclamation, as posted, bore the endorse-
ment: “Examined and approved. H. C. Merriam, Brigadier-General,
United States Army.” This order required that an applicant for work
in the mines must sign a statement which, inter alia, recited that he
believed that the crimes had been perpetrated by the miners’ unions of
the Coeur d’Alene, and continued: “I hereby express my unqualified
disapproval of said acts, and hereby renounce and forever adjure [sic]
all allegiance to the said miners’ unions. . . .” The representative of
the state authorized to pass upon these applications to work was none
other than the company doctor, who drew his compensation as such
from deductions made by the company.

When Mr. Root became Secretary of War, he took steps to extricate
federal troops from this situation.

This episode has had an unpleasant notoriety in the history of the
labor movement. The House Military Affairs Committee held hear-
ings and rendered majority and minority reports. Then the Industrial
Commission went over the ground again. The case has generally been
regarded as an example of how such an emergency should not be
handled, particularly because it threw the authority and power of the
United States behind the policies of state officials, no matter how
partial or benighted such policies might be,%®

It is hardly to be supposed that Mr. Justice Black and those who
joined with him would with full knowledge have singled out this
episode as a model to be followed. The fact that the emergencies of
1892 and 1899 seem to have been confused suggests rather that the
reference was made without any detailed examination, simply be-

92E.g., In re Boyle, 6 Idaho 609, 57 Pac. 706 (1899).

1% This account is based on H. R. REP. No. 1999, 56th Cong., Ist. Sess. (1900} SEN. Doc.
No. 142, 56th Cong., Lst Sess. (1900): Report of the Industrial Commission, H. R. Doc. No. 181,
57th Cong., Ist Sess, (1901); BERMaN, LABOR DISPUTES AND THE PRESIDENT (1924) 36 ¢f seq.;
BIRKHIMER, MILITARY GOVERNMENT AND MARTIAL Law (3d ed. 1914) 494 ez seq. See also
RicH, THE PRESIDENTS AND CIVIL DISORDER (1941) 113 ef seq.
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cause it appeared to support the proposition that military authorities
ought to be subject to the civil government.'®! Yet the fact that the
Justices saw no reason to pause over a narrative which shows the
Federal Government, when acting to fulfil the guarantee of Article
IV, Section 4, of the Constitution, handing over a portion of its armed
forces to do as bidden by the representative of a governor in suppres-
sing an industrial conflict, tends to confirm the impression that they
did not analyze intensively the problem of executive action in time of
emergency. They wanted to condemn the military trial of civilians
under the "Military Government” of Hawaii—a conclusion which one
can very readily understand—and, one may suppose, were unaware
of the shadows which their language cast upon the problem.

To build up stereotypes of “the civil power” and “the military™
tends to confuse analysis, just as “bureaucracy,” “administrative des-
potism,” and the like promote conceptualism in the consideration of
other vexed problems of government. Of course the military forces of
the United States are always subordinate to the civil authority: they
have never set a President in awe or displaved any unwillingness to
obey the directions of the Secretary of War. This was true even in
Hawaii. But the subordination is through the legally established chain
of command, up through the Chief of Staff to the Secretary of War,
and not t any state or inferior federal civil officer.1°? Ordinarily the
operations of the Army are largely self-contained. But on certain
extraordinary occasions, recognized by the Constitution and the laws,
the duties of a military commander impinge upon fields which arc
normally reserved to the individual or belong to the civil agencies of
government, state, federal, or territorial, On such an occasion it is the
duty of the commander to do no more—but not a whit less—than the
public danger requires. Zeal, misdirected because of obscurity of
analysis, sometimes leads to excesses. What is needed, it is believed, is
a firm conception of principle; the practical problems, though dif-
ficult, are all susceptible of sound solution.

VI
The Application of Yamashita,'*® to test the validity of a trfal for war
crimes, was presented to the Supreme Court by officers who had

201 [f an instance was wanted to {llustrate the principles which should govern such a use of
federal military power. it is believed that the instructions of Secretary of War Garrison in 1914
when troops were sent into the mine fields of suuthern Colorado, would have given wiser
counsel. They are set out in Federal Aid in Domestic Disturbances, SN, Douc. No. 263, 67th Cong..
2d Sess. (1922) 313 ¢s seq

1°*In this connection one may recall the Possee Comiratus Act of June 18, 1578, 20 STa7. 162
(1878), 10 U.8.C. § 15 (1940), which made it unlaw ful to employ aby part of the Army as apsse
comitatus or otherwise, save as expressly authorized by the Cunstitution or by act of Congress

19366 Sup. Ct. 340 (Feb. 4. 1946},
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flown half way around the world in order that their professional and
official duties as defense counsel might be fully discharged. The one
aspect of the case in which the Justices were unanimous was that the
defense had been conducted throughout with outstanding skill and
resourcefulness.

Tomoyuki Yamashita was commanding general of the Fourteenth
Army Group of the Japanese Army in the Philippine Islands, prior to
his surrender to the United States forces on September 3, 1945. He
was held as a prisoner of war until September 25, when a charge of
having violated the laws of war was served upon him and his status
was changed to that of one held to answer for a war crime. On October
8, at Manila, the accused was arraigned before a military commission
of five general officers, and pleaded not guilty. A bill of particulars,
setting forth sixty-four specifications, was filed at that time, The
commission adjourned until October 29, to permit the six officers
assigned as defense counsel to prepare for trial. When it reconvened,
the commission denied a motion to dismiss the charge as failing to
allege a violation of the laws of war. At this time a supplement bill of
particulars, containing fifty-nine items, was filed. The prosecution
continued until November 20, and the defense opened the next day.
On December 7, the accused was found guilty and sentenced to death
by hanging.'%¢

On November 12, while the trial was proceeding, an action was
instituted in the Supreme Court of the Commonwealth of the Philip-
pines seeking writs of habeas corpus and prohibition directed to
General Styer, Commanding General, United States Army Forces in
the Western Pacific, by whose order the commission had been con-
vened. Relief was denied in a judgment of November 27.1%3

On November 26, counsel dispatched by air a petition to the
Supreme Court of the United States for writs of habeas corpus and
prohibition.!*® Then, when the judgment of the Philippine court was
handed down, a petition for certiorari was forwarded to the Court. On
December 17, the Attorney General having indicated that the latter
petition was in transit, the Court granted a stay of proceedings until
the two matters could be considered together. The Secretary of War
was requested to advise the military authorities of this action. On
December 20, the Court entered an order setting January 7, 1946, for

10474, at 343,
195 Transcript of Record, pp. 71-72, 77, Yamashita v. Styer, 66 Sup. Ct. 340 (Feb, 4, 1946).
198 The prayer, not without reason, included the following: . . . that should this Honorable

Court decide that this petition cannot be filed as an original proceeding, that the Honorable
Robert P. Patterson, and General Douglas A. MacArthur, and Lieutenant General Wilhelm D.
Styer, be prohibited from executing any sentence of the Military Commission” until the
outcome of the proceedings in the Supreme Court of the Philippines and, if need be, thereafter
on certiorari, Petition, pp. 13-14, Application of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946).
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oral argument. Counsel were permitted to file their briefs in mimeo-
graphed form.

The petitions for writs and certiorari were denied on February 4 in
an opinion by Mr. Chief Justice Stone, Justices Murphy and Rutledge
filed dissents.

Some question was raised whether the military commission was
properly constituted, but this need not detain us. General MacArthur
had been directed by the Joint Chiefs of Staff to proceed with the trial
of Japanese war criminals, and accordingly had ordered General Styer
to bring Yamashita before a military commission on the charge pre-
pared at General MacArthur's headquarters. Simultaneously the
higher headquarters prescribed Regulations Governing the Trial of
War Criminals,*®7 of which Paragraph 16, “Evidence,” became one of
the controversial issues of the litigation.

The first really serious question was the sufficiency of the charge,
which ran in these terms:

Tomoyuki Yamashita, General Imperial Japanese Army, be-
tween 9 October 1944 and 2 September 1945, at Manila and at other
places in the Philippine Islands, while commander of armed forces

Of\]apan at war with the United States of America and its allies,
unlawfully disregarded and failed to discharge his duty as com-
mander to control the operations of the members of his command,
permitting them to commit brutal atrocities and other high crimes
against people of the United States and of its allies and dependen-
cies, particularly the Phil(iippines; and he, General Tomoyuki
Yamashita, thereby violated the laws of war,'®

The bill of particulars began by specifying that: “Between 9 October
1944 and 2 September 1945, at Manila and other places in the Philip-
pine Islands, members of Armed Forces of Japan under the command
of the Accused committed the following. . . % Counsel for the
petitioner contended that “in essence . . . the petitioner is not
charged with having done something or with having failed to do
something, He is charged merely with having been something, to wit:
a commanding officer of a Japanese force whose members offended
against the law of war.”*1®

One wonders why the charge was framed as it was, indicting the
accused from the angle of negligence and then specifying a host of
offenses by those under his command, from which it was to be
concluded that the accused had violated the duty which international
law imposes upon a commander. Did he (1) affirmatively direct the
commission of the crimes; or (2) countenance their commission by

7 Transcript of Record, p. 14es seg.. Yamashita v. Styer, 66 Sup. Ct. 340 (Feb. 4. 1936).
20874, ar 10,
1974, ar 24
119 Brief for Petitioner, p. 29, Application of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946).
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those under his command; or (3) simply fail to check, to inspect, and to
exercise control over the forces for which he was responsible? Of
course, a commander is not “criminally amenable as a guarantor
against sporadic acts of individual lawlessness.”*** The issue which
the prosecution raised, it would seem, really came to this: a com-
mander has a duty, so far as he can, to cause the rules of warfare ro be
observed; did this commander do all he could have done, under the
prevailing circumstances, to perform that duty? The charge could
have been framed more clearly, and presumably the evidence avail-
able would have supported more positive language. Still, it is believed
that the Court was sound in its conclusion:

Obviously charges of violations of the law of war triable before a
military tribunal need not be stated with the precision of a common
law indictment. . . . But we conclude that the allegations of the
charge, tested by any reasonable st]alr;dard, adequately alleges [sic] a

violation of the law of war. . .

Mr. Justice Murphy passes some pretty censorious comments upon
the indictment as giving scope to “vengeance” and “the biased will of
the victor.” His assertions should be considered attentively. Bias and
lack of objectivity are of course to be condemned—wherever they
appear. Throughout his account, and particularly in the passage
where he restates the charges in his own words,!!? he gives one to
understand that Yamashita’s alleged derelictions were really excusa-
ble because in truth the success of our attacks had made it impossible
for him to control his troops, This reiteration that the atrocities of the
soldiers were committed under battle conditions seems to be a gratui-
tous assumption, not reflected in the record. The assertion that *Inter-
national law makes no attempt to define the duties of a commander of
an army under constant and overwhelming assault . . "' is, with
respect, believed not to be correct. His duty is to do not the impossi-
ble, but as well as he can. Further on the assertion is made that “All of
this was done without any thorough investigation and prosecution of
those immediately responsible for the atrocities, out of which might
have come some proof or indication of personal culpability on
petitioner’s part.” '1% Unless this is derived from some source outside
the record, it would appear to be quite unwarranted. A thorough
investigation of alleged war crimes is a tedious and discouraging
business, and it may be a long time before the results become evident,
Itis known that such investigations had been neglected? The fact that
the highest commander was pur on trial first does not appear im-

111 Brief for Respondent, p. 55, Application of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946).
11266 Sup. Ct. at 349

11274, at 356-57,

M47d at 357.

P31d. at 359.

127



MILITARY LAW REVIEW [Bicent. Issue

proper; other trials seem to be coming on in due course. The opinion
goes on to mention the need for “objective judicial review” and "a
dispassionate attitude toward a case of this nature.” Objectivity and a
dispassionate attitude are greatly to be desired, and certainly the
record in Yamashita's trial discloses matters calling for serious atten-
tion. But the deficiencies should not be made to appear greater than
they were.

Mr. Justice Rutledge’s dissenting opinion displays an anxicus sol-
icitude that these military trials meet the standards of the Anglo-
American legal tradition. and he himself exemplifies in his careful
examination of detail the fairness which he commends as a precept.
\Whether one agrees with him or not on his several points—and
individuals will vary greatly in their evaluation of the competing
interests involved—one must respect the ideal of justice for which he
is striving.

He found the proceedings vulnerable, among other reasons, for the
denial of an opportunity to prepare a defense. On reflection one
concludes that this stemmed from the tremendous scope of the bill of
particulars. In order to prove Yamashita's criminal negligence, the
prosecution had specified a host of crimes by his subordinates, each of
these events being in itself a matter on which a protracted trial might
have been held. Surely it is desirable that a much higher degree of
selectivity be observed in the preparation of war-crimes charges. It is
worse than needless to charge all the atrocities the accused appears to
have committed; the prosecution would do far better to select a few
specific offenses which can be abundantly proved, and then have a
trial which meets any reasonable standard of justice.

The follmving “particular” is cited, not as typical, but as being
perhaps the loosest of the specifications:

72, During the period from 9 October 1944 to about 1 Sep-
tember 1945, in the Philippine Islands generally, deliberately,
undertaking to terrorize, brutalize, massacre and exterminate non-
combatant civilian men, women and children, and to pillage, loot,
devastate, burn and otherwise destroy towns, cities and other
settlements, and public and private property, including property
used exclusively for religious, educational, hospital, scientific and
charitable purposes.''6

The question as to what standard of proof should be required is a
burning issue about which any universal agreement is doubtless im-
possible. We come to it in this case via a troublesome problem of
statutory construction. The Articles of War!!7 enacted by Congress
apply, in general, only to the system of courts-martial through which

18 Transeripr of Record, p. 39, Yamashita v. Styer, 66 Sup. Ct. 340 (Feb. 4, 1946).
Y74 STAT, TRT (19200, 10 U, S, C. § 1461 (19400,
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Articles of War. Consequently, a camp follower. now being “subject
to military law,” might be tried by either a court-martial or a military
commission, and in either tribunal would have the benefit of Article
25. Analleged war criminal, however, not having been made “subject
to military law” by the statute, received none of its protection and
remains triable simply by the rules known to the common law of war.
This brief summary skims over the intricacies of the question. The
Court’s construction is ingenious, and relies heavily on the explana-
tion of General Crowder in sponsoring the changes before committees
of Congress.”?* For reasons which will be set out presently, the result
would seem a desirable one; but simply as a matter of construing the
language of a statute, Mr. Justice Rutledge would seem to have the
better of the argument. The Court, it is interesting to note, reached its
conclusion on this point more boldly than did the Government's
bricf.22

A similar question arose as to whether Article 38 of the Articles of
War 28 requires “the rules of evidence generally recognized in the trial
of criminal cases in the district courts of the United States” to govern
the proceedings of military commissions. The Court held, quite con-
sistently. that the distinction it had just made between the statutory
and the common-law-of-war jurisdiction of a military commission was
also applicable here. Quite aside from this, it is obvious that Article 38
is permissive—"The President may”"—and that the regulations which
he is empowered to issue shall apply the rules of evidence only “in so
far as he shall deem practicable.” So, even if one should disagree with
the Court's interpretation of Article 25, one might nevertheless agree
with the Government's brief that “In the absence of action taken by
the President under the 38¢h Article of War to prescribe the procedure
and rules of evidence to be followed by military commissions. such
tribunals are not governed by statutory rules. . , ”'%*

The Court’s conclusion was that “"The Articles left the control over
the procedure in such a case where it had previously been, with the
military command.”2% Hence, the question is settled, and it is not
doubted that the Court settled it with due regard not merely for the

1218kN. RKP. No. 130, g4th Cong.. st Sess. (1916) 40,

122 See Brief for Respandent, p. 60, Application of Yamashita, 66 Sup. Ct. 340 (Feb, 4. 1946).

123" Art. 38, President May Prescribe Rules.—The President may, by regulation, which he
may modify from time to time, prescribe the procedure, including modes of proof, in cases
before courts-martial, courts of inquiry, military commissions. and other military tribunals,
which regulations shall, in so far as he shall deem practicable, apply the rules of evidence
generally recognized in the trial of criminal cases in the district courts of the United States
Provided. That nothing contrary to or inconsistent with these articles shall be so prescribed:
Prozided further, That all rules made in pursuance of this article shall be laid before the Congress
annually.” 41 STAT. 794 (120), 10 70 U.5.C. § 1509 (1640)

‘24 Brief for Respondent. p. 59, Application of Yamashita, 66 Sup. Ct. 340 (Feb. 4. 1546)

12366 Sup. Cr. at 330
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problem of the statutory language'?® but also for the practical conse-
quences of its decision, The opinion is ventured, with deference, that
the Court reached a desirable result. Take first the much controverted
matter of the rules of evidence, and in particular those promulgated by
General MacArthur’s headquarters.!2” These provisions seem to have
been derived from three sources. The expression, “probative value in
the mind of a reasonable man,” comes from President Roosevelt’s
order convening a military commission for the trial of the saboteurs in
1942.'28 Sub-paragraph a blends this language with provisions de-
rived from the Regulations for the Trial of War Criminals which the
British Government promulgated by Royal Warrant of June 14,

26 The justices had given this matter some study, and had differed among themselves in their
conclusions, in Ex parte Quirin, 317 U.S. 1 (1942).

%7 Paragraph 16 of the Regulations Governing the Trial of War Criminals:

"“16. Evidence.—a. The commission shall admit such evidence as in its opinion would be of
assistance in proving or disproving the charge, or such as in the commission's opinion would
have probative value in the mind of a reasonable man. In particular, and without limiting in any
way the scope of the foregoing general rules, the following evidence may be admitted:

(1) Any document which appears to the commission to have been signed or issued
officially by any officer, department, agency, or member of the armed forces of any
government, without proof of the signature or of the issuance of the document,

(2) Any report which appears to the commission to have been signed or issued by the
International Red Cross or a member thereof, ar by a medical doctor or any medical service
personnel, or by an investigator or intelligence officer, or by any other person whom the
commission finds to have been acting in the course of his duty when making the report.

(3} Affidavits, depositions, or other statements taken by an officer detailed for that
purpose by military authority.

(4 Any diary, letter or other document appearing to the commission to contain
information relating to the charge.

(8) A copy of any document or other secondary evidence of its contents, if the commis-
sion believes that the original is not available or cannot be produced without undue delay.

b.  The commission shall take judicial notice of facts of common knowledge, official govern-
ment documents of any nation, and the proceedings, records and findings of military or other
agencies of any of the United Nations,

c. A commission may require the prosecution and the defense to make a preliminary offer of
proof, whereupon the commission may rule in advance on the admissibility of such evidence,

d. If the accused is charged with an offense involving concerted criminal action upon the
part of a military or naval unit, or any group or organization. evidence which has been given
previously at a trial of any other member of that unit, group or organization, relative to that
concerted offense, may be received as prima facie evidence that the accused likewise is guilty of
that offense.

. The findings and judgment of a commission in any trial of a unit, group or erganization
with respect to the criminal character, purpose or activities thereof shall be given full faith and
credit in any subsequent trial by that or any other commission of an individual person charged
with criminal responsibility through membershxp in that unit, group or-organization. Upon
proof of membership in such unit, groupor or convicted by a the butden
of proof shall shift to the accused to establish any mitigating circumstances relating to his
membership or participation therein.

The official position of the accused shall not absolve him from responsibility, nor be
considered in mitigation of punishment. Further, action pursuant to order of the accused's
superior, or of his government, shall not constitute a defense, but may be considered in
mitigation of punish if the ¢ d ines that justice so requires.” Transcript of
Record, pp. 18-20, Yamashita v. Styer, 66 Sup. Ct. 340 (Feb. 4, 1946)

128 “Such evidence shall be admitted as would, in the opinion of the President of the
Commission, have probative value to a reasonable man." 7 FED. REG. 5103 (1942).
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1945.'2% Then the draftsman appears to have looked for inspiration to
the Charter of the International Military Tribunal annexed to the
Agreement of August 8, 1945, among the American, French, British,
and Soviet Governments for the prosecution and punishment of the
major war criminals of the European Axis.'3® Sub-paragraph 4 comes
from Article 21 of the Charter; Sub-paragraphe is similar to Article 24
(d). The provisions for proceeding against members of organizations
adjudged criminal are kindred to Article 10. Sub-paragraph f com-
bines Articles 7 and 8 of the Charter.

In other overseas theaters, it has also proved necessary to adopt
rules on the admissibility of evidence different from those which
obtain in jury trials in American and British courts. The rule for the
military government courts in the Mediterranean Theater of Opera-
tions was framed by British and American officers—for military
government there was a combined enterprise—with a solicitude that
considerations of justice and fair dealing should receive the maximum
weight compatible with the security of our forces and the success of
their operations against the Axis powers. The result was as follows:

(2)  An Allied Military Court shall admit such evidence includ-
ing hearsay as in its opinion is relevant and material to the charges
before it and shall, in deliberating on the judgment in each charge,
take into consideration the nature of the evidence produced and the
degree of reliance which can reasonably be placed upon it.

(b) Where a written statement made by a person who is not
called as a witness is admitted as evidence under the rule, it must be
borne in mind that no opportunity for cross-examination as to the
facts set out in the statement was given and that even if the state-
ment is not inaccurate it may create a wrong impression by being
incomplete.

(c) Original documents should always be produced unless lost
or destroyed.'$!

In the European Theater, the Outline of Procedure for Trial of
Certain War Criminals by General and Intermediate Military Gov-
ernment Courts summarizes the rules of evidence prevailing there in
the following language:
a. A Military Government Court shall in general admit oral,
written and Ehysical evidence having a bearing on the issues before
it, and which in the opinion of the court is of probative value, and
mayfexclude any evidence which in its opinion is of no value as
proof.

128 Published in Special Army Order A. O. 81/1945, June 16, 1945. The War Crimes
Regulations (Canada), P. C. 5831, adopted by Order in Council of August 30, 1943, generally
follow, but go somewhat further than the British rules of evidence, 3 CaNapiax WaR ORDERS
AND REGULATIONS (1945) 371 ¢z seg.

139(1945) 13 U. S. DEPT OF STATE BuLe. 223

181 ALLIED CONTROL COMMISSION, CONSOLIDATED INSTRUCTIONS FOR ALLIED MILITARY
COURTS (1944) 57,

132



19751

b. 'The court shall in general require the introduction of the
best evidence available, Hearsay evidence, including the statement
sworn or unsworn of a witness not produced, is admissible; but if
the matter is important and controverted, every effort should be
made to obtain the presence of the wimess, and an adjournment
may be ordered for rEat purpose. The guidinE principle is to admit
only evidence that will aid in determining the truth.

¢, Evidence of bad character of an accused shall be admissible
before finding only when the accused person has introduced evi-
dence as to his own good character or as to the bad character of any
witness for the prosecution.

The court may at any stage of the examination question any
witness and may call or recall any witness at any time before
finding, if it considers it necessary in the interest of justice.

e. Toadmitinevidence a confession of the accused, it need not
be shown such confession was voluntarily made and the Court may
exclude it as worthless or admit it and give it such weight as in its
opinion it may deserve after considering the facts and circum-
stances of its execution.

MILITARY JURISDICTION AND MARTIAL RULE

The provision adopted by the four governments signatory to the
agreement for the trial of major war criminals of the European Axis is

as follows:

The Tribunal shall not be bound by technical rules of evidence.
It shall adopt and apply to the greatest possible extent expeditious
and non-technical procedure and shall admit any evidence which it
deems to have probative value,!?2

Bearing in mind the respect which is held in this country for the

views of the English judiciary in all that relates to the fairness of
criminal trials, the following expressions of Lord Maugham and Lord
Roche, in a debate in the House of Lords on war criminals, may be
received with respect. Lord Maugham said in part:

... I'must say I am thoroughly of the opinion that war crimes
should not be tried by lawyers and people who are bound by the
rules which would obtain ina Britisl‘?court of justice. I think they
should be tried by military tribunals, or mainly military tribunals,
who will not be bound by the strict rules which we find work very
well with respect to such crimes as the Courts have to try in this
country, but who will be bound simply by ordinary opinions of
fairness and justice which obtain just as strongly in a military court
as in a court of lawyers. The more I think over the matter the more
it seems to me clear that that must be so. . . .

It is clear, too, that rules of evidence which apply to cases of trial
in 2 country where the witnesses are nearly all of them in your
jurisdiction are one thing, but quite another thing are the rules of
evidence when you have got to get witnesses from all over the
Continent who are subject to entirely different ideas of law, who

152 Apr, 19, Charter of the International Military Tribunal (1945) 13 U.S. DEF'T OF
STATE BULL. 226.
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are perhaps not all of them aware of the sanctity of an oath, and
whorm it will be very difficult to get before a tribunal, People of that
kind ought not to be judged by E.mciples which we apply in a court
of justice with a Judge of the High Court sitting and able to put
forth the principles which we have adopted for many years and
which aresuitable for our country, but are not in the least suitable
for some of the sort of crimes which would have to be tried.!3?

Lord Roche concurred: “I confess T am by the side of Viscount
Maugham in wishing for not too meticulous, lawyer-like methods in
our proceedings.” %4

It will perhaps lend realism to the problem to recall that an invading
army must have tribunals to enforce the regulations it immediately has
to make, to punish crimes against the local law, and to deal with spies
and violators of the laws of war. One major phase in planning the
invasion will be to draft and print the regulations which it will be
necessary to impose, to prepare for an effective distribution of the
local stocks of food, to concert methods for restoring the minimum
essentials of community life, etc. An appropriate system of courts
must be available to support this military government. The system
must be flexible and mobile, to a degree never dreamt of by those who
plan judicial reforms at home. When troops first land, there will be no
judicial officers at hand, and the scheme of military tribunals must be
such that a line officer can understand it. When shipping space is
available, legal officers will be brought on. Presently conditions be-
come somewhat more stable. Grades of courts must be established
suitable to the varying gravity and difficulty of the cases. An appro-
priate method of reporting trials and keeping records must be pre-
pared, and 2 system of supervision and review instituted. The situa-
tion will be constantly evolving as the army advances. Perhaps enough
has been said to demonstrate that certainly at this stage it is utterly out
of the question to talk of the rules of evidence applicable to jury trials
inthe courts at home. The line officer would say it was alotof lawyers’
technicalities and that it didn’t make sense—and he would be right.
And, for the ultimate interest of justice, itis undesirable for the soldier
to believe that the law exacts the impossible. The rule quoted above
for the Allied Military Courts is, however, the sort of statement which
can be used under field conditions, with fairness to the accused. The
mind of the trier is directed, not to artificial rules, but to the rational
element involved in deciding whether the accused did commit the
offense with which he is charged.*3*

233135 H. L. DEB, (5th ser. 1943) 663

13474 ar 678.

'35 Compare the rule which the Circuit Court of Appeals for the Second Circuit laid down for
an administrative tribunal: "We are of opinion that evidence o testimony, even though legally
incompetent. if of the kind that usually affects fair-minded men in the conduct of their daily and
more important affairs, should be received and considered: but it should be fairly done." See John
Bene & Sons, Ine, v, FTC, 299 Fed, 468, 471 (1924),

134



1975] MILITARY JURISDICTION AND MARTIAL RULE

Perhaps all this will be admitted, but it will be asked what this has to
do with the trial of alleged war criminals after hostilities have ceased.
Admittedly there is greater possibility of prescribing the common-law
rules of evidence. Yet it is submitted that this is not desirable. If one
has an effective court system in operation, and people have learned to
make it work, there is much to be said for carrying on. Local counsel
who appear in these military courts can understand a simple, rational
system of proof, but ordinarily would not comprehend our rules of
evidence. The matter, however, is more than one of convenience. For
some years the leaders of the Axis governments and their followers
systematically inflicted death and misery beyond one’s power to
comprehend. Almost all of the guilty will certainly escape. The utter
magnitude of the problem of tracing out the wrongdoers is staggering.
In many cases the victims were exterminated. The crimes were com-
mitted within the enemy’s country, and today it is difficult beyond
belief to assemble the witnesses and materials requisite to providing
what man committed what specific crime. Evidence may lie thick at
hand, but the task of making it yield specific accusations is discourag-
ing. And yet one feels that, so far as resources and prosecuting staff are
made available, the worst of these people ought to be tried and
punished. This secems a dictate of justice, not of vengeance. Difficul-
ties of working up a case are so great that a prosecutor is not likely to
waste his resources on any but the most notorious offenders. Sup-
posed hatred of the victor for the vanquished is believed to have very
little to do with the motivation. What strikes one’s mind in looking, for
instance, at the man who ran the camp at Dachau is not that he is a
German, nor that he was on the losing side, but that he inflicted
human misery whose measure surpasses one’s comprehension, just as
no valley one has ever seen before has prepared one to appreciate the
vastness of the Grand Canyon.

The specific question is whether a tribunal convened to try an
alleged war criminal is precluded from giving consideration to evi-
dence which would be excluded in a jury trial in a federal court. In the
light of the Court’s decision in Application of Yamaskita, the answer is
no. The members of the commission perform, of course, the functions
of both judge and jury, and so must themselves direct their minds to
the question of what they shall admit to the consideration of their
minds. Even under the probative value rule, they must not make a
finding of guilt unless on the basis of the materials presented their
minds are convinced that the accused committed the offense charged.

The matter of using depositions has a special importance in war-
crimes trials. Of course a deposition should not be used if the witness
is reasonably available. The following may be taken as typical, how-
ever, of the actual course of events. A concentration camp or
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prisoner-of-war enclosure is taken by advanced elements of the
troops. The war-crimes investigating team will not be far, if at all,
behind. It will begin to sortout the evidence which the inmates have to
offer—multitudinous in quantity, though perhaps incompletc in de-
tail. The victims were not invited up to the commandant’s office to
hear him give the order when some of their number were to be beaten;,
and vet from a mass of circumstances with a significance which will
never be lost on those whose lives were in constant peril, it was
“known” that those in charge were perpetrating certain enormities—
“known,” that is, in the sense of the certain conviction which springs
from observing the sequence of events. The thing itself speaks. Now,
of course, it will be difficult for the investigators to elicit and record on
the spot from all the inmates all the facts which relate to the proof of all
the crimes of which they “know.” And, of course, the liberated
prisoners must be repatriated as soon as practicable. The war-crimes
investigation teams in the European Theatre, and quite likely
elsewhere as well, were so organized that there was an interrogator to
ask questions from the point of view of the prosecution and another to
cross-examine as though he were defense counsel, so as to make the
fairest and the tightest record possible under the circumstances. Then
the witness was excused and proceeded on his way through the
channels arranged for his repatriation. And the war-crimes investigat-
ing team went on to a further investigation, perhaps far removed from
the scene of its last inquiry. Itis not practicable to maintain touch with
all the witnesses as they disappear into civil life. The records are
examined, the very worst of those involved in the commission of
crimes are picked out, the accused are located, charges are drawn, and
the prosecutor appointed for the case prepares for trial. May he use a
deposition—or must he locate, in America, France, Poland, the Soviet
Union, or elsewhere, and bring back to the place of trial the victim
whose evidence is sought? The construction which the Court gave to
Article 25 of the Articles of War in the Vamashita case makes it possible
for the prosecution to use depositions in capital cases tried by military
commission. Of course, it is as much incumbent upon the tribunal as
cver that it convict only thuse whom it is convinced, on the material
before it, are guilty, It must not give to a deposition any more credence
than in reason it is worth. In reaching its decision, it should consider:
What element of the case rests upon deposition? Has that element
nevertheless been established beyond reasonable doubt? If not, the
commission should not convict.

A comparatively minor question in the Yamashita case—minor as
contrasted with the issues just considered—swas the following: Does
one taken prisoner of war, and subsequently put on trial for offenses
alleged to have been committed prior to his capture, enjoy the benefit

136



1975] MILITARY JURISDICTION AND MARTIAL RULE

of the Geneva Prisoner of War Convention, and in particular Article
60, to the effect that the protecting power must be notified of a judicial
proceeding directed against a prisoner? The Court concluded that the
Convention applied to prisoners of war only as prisoners of war; its
Chapter 3 describes the offenses which prisoners of war may commit
during captivity, the penalties which may be applied for those offenses,
and the procedure by which guilt may be determined, and accord-
ingly does not extend to the case of a war crime committed before
capture. The same conclusion was reached within our Army during
the war, after a careful consideration which did not lose sight of the
fact that any sharp practice on our part might well lead to reprisals.*?®
It is believed that the conclusion is perfectly sound.

In Application of Homma,'® the Court was presented with a case
analogous to that of Yamashita, and relief was denied in a per curiam
opinion on authority of that case. Justices Murphy and Rutledge filed
short dissenting opinions.

The attempt by various governments of the United Nations to try
the Axis “war criminals”—of late the expression “war criminals” has
been used without precision to cover the various categories of
offenders—is undoubtedly the largest judicial operation ever un-
dertaken. There has been much discussion of the legal problems
raised. Those questions present novel situations to test old principles,
and some persons in positions of responsibility have believed it right at
points to extend the boundaries of the law, Whatever one may think of
these developments, no defendant, we may feel assured, will be
condemned who has not certainly violated some old and established
rule of international or municipal law. Practical, material, quantita-
tive difficulties of breaking the mass into manageable tasks and of
organizing to meet them have, however, far surpassed any problems
of legal theory. Now time runs, and the actual accomplishments will
appear pitifully small. The trial of any one case seems a herculean
labor. But some cases have been prepared with meticulous care and
presented with professional distinction, and some wicked men have
been convicted. If there had been years available in which to gain
experience, great improvements could have been made. Doubtless
one mistake has been a tendency to try to prove too much in each
case—in part a response, no doubt, to the magnitude of the offender’s
sinning. So trials may seem interminable even while the accused is
having inadequate time to organize his defense. And then up comes a
record which, in petitioner’s brief and in Mr. Justice Rutledge’s
dissent, makes a poor showing. One may reflect, however, that in this

1360ps, JAG SP)GW 1944/8771 (unpublished opinion); see Brief for Respondent, p. 64,
Application of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946). This view had earlier been implied in
2 BULL. JAG 51, 54 (1943),

19766 Sup. Ct. 515 (Feb. 11, 1964),
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effort to prosecute war criminals and other Axis offenders,'*® millions
of guilty men will escape and probably not one innocent man will be
convicted, The Supreme Court, wisely it is believed, has left the
responsibility with the executive branch of the Government. The
mora] responsibility is indeed a heavy one, and those upon whom it
rests should persist with every effort to preserve all the essentials of
truly fair and rational proceedings.

128 Including here for the moment, as within the broad problem of Axis criminality. those who
committed crimes against the Jews, Social Democrats, and various minority groups in Germany
even before the war. Such acts were not war crimes. but they were violations of the laws of
Germany. And they remained criminals by the German penal law, even though the Nazis were
in power,



DEFINITION AND
GROWTH: HENDERSON ON
COURTS-MARTIAL AND THE

CONSTITUTION

This article and Colonel Wiener’s response to it which follows
are two of the classics of military criminal law. Referred to by
courts and writers as “the massive articles,” they say about all that
was worth sa{ing in their time. They are frequently cited by
federal and military courts who use them as complete sources and as
brackets for the substantial range of problems subsumed by the
juxtaposition of military and constitutional law, Henderson is more
popular with those who take a restrictive view of the independence
of the military justice system and Wiener is the protagonist of a
view based on special military requirements. Both are exhaustive,
scholarly and vastly informative.
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COURTS-MARTIAL AND THE
CONSTITUTION: THE ORIGINAL
UNDERSTANDING*

Gordon D. Henderson*®

Such is the peculiarity of life that eight score and eight years after
the bill of rights was sent to the states for ratification one can say, as
Mr. Justice Black did this year on behalf of the Supreme Court, that
“as yet it has not been clearly settled to what extent the Bill of Rights
and other protective parts of the Constitution apply to military
trials.”* In the years since the formation of the Republic, the Supreme
Court has enunciated a series of conflicting dicta that have led some
writers? and courts® to think that the constitutional guarantees pro-
tecting individuals from the abuse of federal power do not apply to
those subject to military law.* These dicta began with the statement
by Mr. Chief Justice Chase in 1866 that “we think, therefore, that the
power of Congress, in the government of the land and naval forces and
of the militia, is not at all affected by the fifth or any other amend-
ment,”® continued with more ambiguous declarations® such as “to
those in the military or naval service of the United States the military

#¢Copyright 1957 by The Harvard Law Review Association. Reprinted with permission of
the copyright owner from 71 Hagv. L. Rev. 293 (1957). Permission for reproduction or other
use of this article may be granted only by The Harvard Law Review Association.

*Member of the Bars of the District of Columbia and New York. A.B., 1951; LL.B., 1957,
Harvard University. When this article was written the author was an Editor of the Harvard Law
Review

'Reid v, Covert, 354 U.S. 1, 37 (1957).

*E.g, AYCOCK & WURFEL, MILITARY Law UNDER THE UNIFORM CODE OF MILITARY JUS-
TICE 198-201 {1935), WINTHROP, MILITARY LAW AND PRECEDENTS *354 n. 26, *241, *430n.27,
*605 (2d ed. 1920) (hereinafter cited as WINTHROP); Sabel, Civil Safeguards Before Courrs-Martial,
Z> MI\\ L. REv. 323, 332 n.65 (1941} 21 GEo. WasH, L. REv. 492 (1953).

s Ex parte Benton, 63 F. Supp. 808 (N.D. Cal. 1943); United States ex re/. Innes v,
Crvsra] 131 F.2d §76, 577 n.2 (2d Cir. 1943) (dictum).

4 See also Hearings on H.J. Res. 309 and Similar Measures Before the House Committee on Foreign
Affairs, 84th Cong., Ist Sess., pt. 1, at 156 (1955).

SEx parte Milligan, 71 U.S. (4 Wall.) 2, 138(1866) (dictum).Butrf. Burdett v. Abbot, 4 Taunt,
401, 449, 128 Eng. Rep. 384, 403 (Ex. Ch. 1812) (dictum), in which the Chief Justice said, “a
soldier is gifted with all the rights of other citizens, and is bound to ali the duties of other citizens

" See also Heddon v. Evans, 35 T.L.R. 642 (K.B. 1919) (dictum).

‘Expartz Quirin, 317 U.S. 1, 40 (1942) (dictumn); United States ex rel. Creary v, Weeks, 259
U.S. 336, 343-44 (1922) (dictum); United States ez rel. French v. Weeks, 259 U.8. 326, 335
(1922) (dictum); Grafton v. United States, 206 U.S. 333, 352 (1907) (dictum).
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law is due process,” 7 and have culminated recently in both flat affir-
mations® and a firm disavowal® that the guarantees apply to courts-
martial.

One reason for the confused state of judicial opinion has been the
narrow scope of review traditionally afforded by the civil courts to
judgments of courts-martial, Court-martial proceedings have never
been directly reviewable in the civil courts.'® These proccedings
could be attacked collaterally on petitions for habeas corpus, ' in suits
for back pay,'? or in actions against the court’s members or those
carrying out its orders for damages caused by illegal court-martial
proceedings,'® but in none of these cases did the scope of review
extend beyond the question whether the court-martial had exceeded
its jurisdiction. Thus, it was virtually impossible for one subject to
military jurisdiction to obtain an adjudication in the ¢ivil courts of his
allegations that a court-martial had infringed his constiturional rights.

When, in Jobnson v. Zerbst'* in 1938, the Supreme Court extended
the scope of habeas corpus review of civil-court judgments to include
the denial of constitutional rights among those jurisdictional issues it
would adjudicate. most of the lower federal courts '* and the Court of
Claims '® took advantage of their new freedom to hold that the con-
stitutional guarantees contained in the bill of rights, with the excep-
tion of the rights to grand and petit juries, applied to courts-martial.

However, the issue again became clouded when in 1950 the Su-
preme Court, completely overlooking, it now appears.'” Jobnson .
Zerbst, said that the scope of civil-court review of courts-martial
should not extend to constitutional questions.*® This statement led
many people to think that the Court was quietly indicating that the
constitutional guarantees are inapplicable to courts-martial. But in

"Reaves v, Alnsworth, 219 U.S. 296, 304 (1911) (diceum).

*Bums v. Wilsan, 346 U.S. 137, 142-43, 146-47. 149, 152-35 (1933) (dictum): Wade v
Hunter, 336 U.S, 684, 692, 694 (1949) (dissenting opinion)

$Johnson v, Eiscatrager. 339 U.S, 763, 783 (1950) (dictum}. Sec also id. at 784 (dictum),

*? The prescat statute makes the judgments of courts-martial “final " 10 U.8.C. § 876 (Supp.
IV, 1957), See alsu Administrative Procedure Act § 2a)2), 60 Stat, 237 (1946), as amended. 5
L.S.C. § 1001{aX2) (1932)

“Eg., In re Grimley, 137 U.S, 147 (1890)

12E.g.. Swaim v. United States, 165 U.S. 373 (1897)

*3E.g., Dynes v, Hoover, 61 U.S. (20 How .} 63 (1857} Wise v. Withers. 7 U.$. (3 Cranch)
330 (1806).

14304 U.S. 458 (1938,

1*E.g., Bumns v, Lovett, 202 F.2d 335 (D.C. Cir. 1952), affd sub pom. Burns v. Wilson. 346
U.S. 137 (1953) Powers v. Hunter, 178 F.2d 141 (10th Cir. 1949), cerr. demsed. 339 U.S. 986
(1950): United States ex rel. Innes v, Hiatr, 141 F.2d 664(3d Cir. 1944); Schirav. King, 133 F.2d
283 (8th Cir, 1943): Sanford v, Robbins, 115 F.2d 435 ($th Cir, 1940), cerv. denied. 312 U.S. 697
(1941) see Henry v. Hodges, 171 F.2d 401, 403 (2d Cir, 1948) (dictum), cers. denied, 336 U.S. 968
{1949).

'8E.g., Shapiro v. United Stares, 107 Ct. Cl. 650, 69 F. Supp. 205 (1947,

*"See Burns v. Wilson, 346 U.S. 137, 848 (1933) (separate opinion}

8 Hiate v. Brown, 339 U.S. 103 (1950),
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1953 the Supreme Court decided Burns v. Wilson,'® in which, using
some language indicating that the bill of rights applies to courts-
martial, the Supreme Court held that habeas corpus review of
courts-martial judgments should be broader than it had been prior to
Zerbst, although less broad than the corresponding review of civil-
court judgments because Congress had stated that the decisions of the
military authorities should be “final.” The Court held that claims of
the denial by courts-martial of constitutional rights should be consid-
ered on the merits by the civil courts only if the military authorities
have not given them adequate consideration, stating that “it is the
limited function of the civil courts to determine whether the military
have given fair consideration to each of these claims.”2° Though the
Court did not define the “fair consideration” that will bar civil-court
review or make clear whether military decisions on questions of law as
well as on questions of fact may be withdrawn from review, its
opinion should probably be read as establishing a mood*! whereby in
future cases the civil courts, while serving as the final protectors of
constitutional rights, should give as much deference as possible—
more deference than is given to the decisions of civil courts—to
military decisions.

Because of the limited scope of article II-court review of courts-
martial it might be argued that it is meaningless to say that anyone has
any constitutional rights before courts-martial.?2 However, a person
may have a constitutional right although that right cannot be enforced
in an article IIT court. For example, the Constitution gives no right to
have federal questions tried in article ITI courts; it allows Congress to
regulate the federal-question jurisdiction of these courts.?® Although
it has been trenchantly argued that this congressional power is not
unlimited,?* it has not been considered unconstitutional to deny
review in article III courts of state-court decisions involving federal
questions, as the first Judiciary Act did to some extent.?* Similarly, it
would not be contrary to the constitutional scheme to give the same
finality to the judgments of federal legislative courts, such as the
territorial courts, in some instances. The framers relegated the en-
forcement of military law to the tribunals to be set up by Congress

19346 U.S. 137 (1953).

20346 U.S. at 144

21Gf. Universal Camera Corp. v. NLRB, 340 U.S, 474 (1951).

22]n the words of Justice Holmes, “legal obligations that exist but cannot be enforced are
ghosts that are seen in the law but that are elusive to the grasp.” The Western Maid, 257 U.S.
419, 433 (1922).

2.8, ConsT. art. IIL, § 1; 4. arr, 111, 82, cl. 2.

2 HART & WFCHSLER, THE FEDERAL COURTS AND THE FEDERAL SVSTEM 312-40 (1953)

5 Actof Sept. 24, 1789, ¢. 20, § 25, | Stat, 85, Under the provisions of this section state-court
decisions upholding federal claims were not reviewable by the Supreme Court.
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pursuant to its article I power to regulate the armed forces.?® This
court-martial system is as capable of enforcing the constitutional
rights as it is of cnforcing, as it does daily, the statutory rights of
defendants. Whatever the wisdom today of continuing the limita-
tions on article I1l-court review of courts-martial, it was no more
impossible for the framers to think that the bill of rights could apply to
the military judicial system than to think that it could apply t the
article 1T system.

Most of the guarantees of the bill of rights have been incorporated
into the Uniform Code of Military Justice,?” and the Court of Military
Appeals has stated that it will give these statutory provisions the same
meaning as has been given to the constitutional prov isions.?® How-
ever, a majority of the Court of Military Appeals thinks that the
constitutional guarantees do not apply to persons in the service.?®
Perhaps as a result, several of the decisions of that court in cases
involving novel facts may be thought to differ from proper constitu-
tional standards.® Beginning in 1953, Chief Judge Quinn, influenced
by the several opinions in the Burns v. Wilson litigation, has declared
that the guarantees apply to servicemen,®! but he has not been able to
convince the other two members of the court.®?

An unprecedented number of Americans have in the past fifteen
years, and will in the future, become subject to military justice. The
federal civil courts and the military authorities will continue to have
constitutional claims urged upon them by those subject to courts-
martial. Because of these factors it is important to make an effort to
resolve the question whether those in the service are protected by
constitutional guarantees or derive their rights only from the imper-
manent will of Congress. It is thus time that a step toward settlement
of this question be made by studying the original understanding of
those responsible for the Constitution and the bill of rights.

28U Const.are, 1§ 8. ¢l 14, Dynes v, Hoover, 61 U.S, (20 How ) 65 (1857),

2TE.g.. 10 U.S.C. §§ 827. 831, 837, 838, 644, 846, 835 (Supp. IV, 1957)

28E g, United States v. Clay. | U.S,.C.M.A, 74, 1 C.M.R. 74 (1951).

28E.g., United States v. Welch, 1 U.S.C.M. .\ 402, 407, 3 LR, 136, 142(1932) (dictum);
see United States v. Deain, § U.S.C. M AL 44, 17 C.ALR, 44 (1934) (separate opinion); id. at 53,
17 C.MLR. at 33 (concurring opinionk id. at 56, 17 CM.R. at §6 (concurring opinion)

2F.g.. United States v. Barnaby. § U.S.C.M.A. 63, 17 C.M.R. 63 (195 4): United States v.
Greer. 3 U.S.C.M.A. 576, 13 C. MR 1321953, 23 Gro. WasH. L RFv. 110 (1954); United
Srates v, Surton, 3 U.S.C.AMAL 2200 11 COMRL 220 (1953) 22 Gzo. WasH, L. Rev. 302
(1954) Unired States v, Rosato, 3 U.S.C. M. AL 143, 11 C MR, 143 (1953), 22 Geo. Wasi, L
Rev, 371¢1954).

# United States v, Voorhees, 4 U.§ .A. 509, 31 16 C.M.R. B3, 105 (1954) United
States v. Barnaby. supra note 30, at 63, ZM.R, at 65 (dissenting upinion): United States v.
Williamson. 4 U.S.C. M. A, 320, 331, 15 C.M.R. 320, 331 (1954) (dissenting opinion); * nited
States v. Sutton, supra note 30, at 228, 11 C.M.R. at 224 (dissenting opinion).

3 See United States v. Deain, 3 U.8.C. M. A, 44, 53. 17 C.M.R. 44, §3 (1954) (concurring
opinion} id. at 56, 17 C.M.R. at 56 (concurring opinion)
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1. THE CONTINENTAL CONGRESS AND THE
ARTICLES OF CONFEDERATION

Although those who framed and ratified the Constitution and its
first ten amendments did not leave as much evidence of their thoughts
concerning military justice as we might wish, they were aware, from
the very beginning of the independence movement, of the problems
peculiar to the regulation of the armed forces. The extent of this
awareness is relevant to a proper construction of the Constitution.

On June 14, 1775, four days after it had resolved to collect saltpeter
for the manufacture of gunpowder® and a day before it decided to
appoint a commander-in-chief for the army,** the Continental Con-
gress appointed a committee, of which George Washington was one
member to prepare rules and regulations for the government of the
army.?

On]une 16, 1775, John Adams and two others were appointed ¢ to
draft a commission for Washington, who had been unanimously
elected the day before as Commander-in-Chief.?” This commission
enjoined Washington to cause “strict discipline and order to be ob-
served in the army . . . and . . . to regulate . . . [his] conduct, in
every respect, bv ‘the rules and disupline of war, (as herewith given
you) . ”3

On June 30, 1775, Congress adopted the articles of war which the
Washington committee had prepared.®® They resembled the articles
that had been enacted by Massachusetts earlier in the same year*° and
were similar to, but less complete than, the British articles of war in
force at the beginning of the Revolution.*! The next year General
Washington informed Congress that the articles needed revision.*?
John Adams drafted the new articles,*® which were agreed to by his
fellow committee member Thomas Jefferson and were adopted by
Congress, despite vigorous opposition,* on September 20, 1776.%3
These articles, which were more complete than the articles of 1773,
closely resembled the British articles and were destined to remain in
force with only minor alterations until 1806.48

232 Jour. ConT. CoNe. 85 (1775).

M424d, at 91,

832 4d. ar 89-90.

382id. at 92-93.

8724d. ar 91,

382 4d. at 96,

32 4d. av 111,

40 See WINTHROP *1470.

41 The British Articles of War of 1763, printed in WINTHROP * 1448,
42See 3 WORKS OF JOHN ADAMS 68 (C. F. Adams ed. 1851).
*37bid.; WINTHROP *12.

493 WORKS OF JOHN ADAMS 83-84 (C. F. Adams ed. 1851).
355 JoUR. CoxT. CONG. 788 (1776).

48 See WINTHROP *14.
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In 1777, in the Articles of Confederation, Congress was given the

exclusive right and powerof . . . appointing all officers of the land
forces, in the service of the United States, excepting regimental
officers—appointing all the officers of the naval forces, and com-
missioning zll officers whatever in the service of the United
States—making rules for the government and regulation of the said
land and naval forces, and directing their operations.*?

During the Revolutionary War many of those who were responsible
for the Constitution and the bill of rights served in the army. For
example, John Marshall, who was later to be a prominent figure in the
Virginia ratification convention and a member of the committee that
drafted the Virginia proposals for a federal bill of rights.*® was ap-
pointed Deputy Judge Advocate for the Army in 1777.%%

II. THE CONSTITUTIONAL CONVENTION

Few remarks about the government of the armed forces survive in
the records of the Constitutional Convention. The sole statement
recorded in the debates concerning the clause giving Congress power
“to make Rules for the Government and Regulation of the land and
naval Forces™®? is that it “was added from the existing Articles of
Confederation,”®* The discussion of the clause conferring power “to
raise and support Armies” *2 shows that, although there was substan-
tial opposition to standing armies in time of peace, it was recognized
that at least a small peacetime army would be required.*® The mem-
bers were aware, therefore, that the administration of the rules reg-
ulating the services would not be only a wartime problem.

When the militia clause, giving Congress power “to provide for
organizing, arming, and disciplining the Militia, and for governing
such Part of them as may be employed in the Service of the United
States, reserving to the States respectively, the Appointment of the
Officers, and the Authority of training the Militia according to the
discipline prescribed by Congress,”** was debated, the following
comments upon the administration of the militia were made:

Mr. King[2 member of the committee reporting the clause],*® by
way of explanation, said, that by erganizing, the committee meant,

TS, ARTS. OF CONFID, art. IX, para. 4 (1777).

183 ELuioT, THF DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF
rHE FEDERAL CONSTITUTION 636 (2d ed. repl. 1941} (hercinafrer cited as ELLIOT'S DEBATES)

41 BEVERIDGE. THE LIFE OF JOHN MARSHALL 119, 138 {1916)

30T CoNST, art, 1 § 8 cl. 14,

15 ELLIOT'S DEBATES 443; 2 FARRAND, THE RFCORDS OF THE FEDERAL CONVENTION 330
(1911) (hereinafter cited as FaRRAND).

3208, CoxsT. art. 1. § 8. ¢cl. 12

35 ELLIOT'S DEBATES 442-43, §44-45: 2 FARRAND 329-30. 616-17.

308, ConsT. art. I, § 8, ¢l 16,

SEWARREN, THF MARING OF THE CONSTITUTION 518 n.1. (1928)
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Em ortioning the officers and men—by arming, specifying the
ind, size, and calibre of arms—and by disciplining, prescribing the
manual exercise, evolutions, &c.

Mr. Madison [who was to be an important figure in the Virginia
ratification convention and who was to prepare the first draft of the
federal bill of rights] observed, that "arming,” as explained, did not
extend to furnishing arms; nor the term *Zisciplining,” to penalties,
and courts martial for enforcing them.

Mr. King added to his former explanation, thatarming meant not
only to Frovide for uniformity of arms, but included the authority
to regulate the modes of furnishing, either by the militia them-
selves, the state governments, or the national treasury; that . .
disciplining must involve penalties, and every thing necessary for
enforcing penalties.®®

The only other portions of the Constitution, as it was reported by
the convention, that have relevance to military law are the jury
provision of article III*7 and the prohibition in article T of bills of
attainder and ex post facto laws.*® When the latter was debated there
was no indication that it was not meant to restrict the power of
Congress to regulate the armed forces. There is no reason why this
prohibition should not apply to the regulation of the military and
indeed Congress has been careful to make its penal military legislation
operate only prospectively.?®

When the article ITT clause stating that “the Trial of all Crimes,
except in Cases of Impeachment, shall be by Jury” was introduced,
trials by courts-martial were not discussed. Yet it is clear that the
framers did not intend to require juries in courts-martial, To explain
this result it might be said that violations of the rules regulating the
armed services are not “crimes,” as that word is used in the Constitu-
tion.%® But there is no evidence that the framers intended any such fine
verbal distinction to be made, and both the texts on courts-martial 8
and the British%? and American®® articles of war that existed at the

56 See 5 ELLIOT'S DEBATES 464-65; 2 FARRAND 385.

STU.S. ConsT, are. 111, § 2, cl. 3,

S04 art. 1,§9,¢cl. 3

*# See Uniform Code of Military Justice c. 169, §8 4, 5, 14, 64 Stat. 145, 147 (1950); American
Articles of War of 1806, c. 20, § 1,2 Stat. 359. For other examples, see the preambles of the Rules
and Regulations of the Continental Army (1775) and the Rules and Arricles for the Becter
Government of the Troops (1776), printed in WINTHROP *478, 1489,

S0Cf. WINTHROP *34 n.26.

$1ApYE, A TREATISE ON COURTS MARTIALpassim (3d ed. 1785) (hereinafter cited as ADYE);
BRUCE, INSTITUTIONS OF MILITARY Law 226-93 (1717),

#2 British Articles of War of 1765, § 13, art. 3, printed in WINTHROP " 1485:4, § 15, arts, 4, 12,
17,19, 21, printed in WINTHROP * 1463-66.

**Rules and Articles for the Better Government of the Troops § 12, art, 3 (1776), printed in
WINTHROP *1495: id, § 14, arts. 10, 15, 17, 19, 22, printed in WINTHROP *1499-500; Amend-
ments of 1786 to the Rules and Articles for the Better Government of the Troops (1776)
greamble, printed in WINTHROP * 1304; id. arts, 14, 15, 16, 19, 22, printed in WINTHROP

506~07. See also Rules and Regulations of the Continental Army arts. XXX VII, XXXX1,
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time the Constitution was written referred to violations of the articles
as “crimes.”

Another ¢xplanation could be that this provision of article I1I was
meant to apply only to trials in article I courts,%* and courts-martial,
being authorized as legislative tribunals under article I, need not
specifically be excluded from this provision. As an interpretation of
original intent, however, this explanation is fatally weakened by the
fact that cases of impeachment, for which article I designates the
Senate as the exclusive tribunal, % are specifically excluded. The most
logical explanation for the failure t mention courts-martial in this
clause is that it was the result of oversight. Indeed, as will be shown
below, the adoption of the draft of the bill of rights as it was originally
introduced in the First Congress and accepted by the House sitting as
a committee of the whole would have entirely removed the ambiguity
created by this clausc.

ITI. THE DEBATES ON RATIFICATION OF THE
CONSTITUTION

The record of the Virginia ratification debates is the only one in
which are preserved significant remarks of the ratifiers concerning the
provisions of the Constitution relating to the armed forces. The
members of the Virginia convention, fearing that there were not
adequate checks upon the power of the federal government, were
especially concerned about the militia clause. Whereas many persons
felt that a federal bill of rights was unnecessary, since it would merely
declare expressly the checks on federal power that already were
implied in the Constitution, the Virginians felt more strongly than
most that a bill of rights was essential.

It is in these debates that is found the first strong evidence that it
was intended that the bill of rights would apply to courts-martial, The
fact that George Mason, Patrick Henry, and James Madison were
deeply involved in these debates increases the debates’ importance as
indicators of the original understanding. These three men helped
draft the Virginia bill of rights,® for which Mason deserves the
primary credit,®” and the Virginia proposals for a federal bill of
rights.®® Madison drafted the original version of the federal bill of
rights.®®

XD

XTI XXX NV (1775), printed in WINTHROP* 1482-83; Massachusetts Articles of War of
5, arts. 36. 40, 42. 44, printed in WINTHROP *1475-76.

SICf WINTIIROP *241 0. 38, *430 0,27, 605,

S3U.S. ConsT.oare, I § 3¢l 6,

SSBRANT, Janiks MADSON—THi. VIRGINIA REVOLUTIONIST 23437 (1941)

3"3 WORKS OF JOHN ADAaMs 220 (C. F. Adams ed. 1851); BRANT, Op. Cir. Supra note 66, at
23437

553 EL00TS DIBATES 65659,

4 See pp. 155-56 infra.
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In a series of speeches, Mason, who was against ratification,™
explained his fear that the militia clause would give Congress power to
keep the militia under military law in time of peace. Cruel and
ignominious punishments might then be inflicted on the members of
the militia in order to discourage them so that a large standing army
could be formed by the federal government to take the place of the
local militia.™*

Patrick Henry, an eloquent foe of the Constitution,” continued
this argument, claiming that the reason cruel and unusual punish-
ments could be imposed on the militia was that the Constitution
contained no bill of rights. He said:

Your men who go to Congress are not restrained by a bill of rights.
They are not restrained from inflicting unusual and severe punish-
ments, though the bill of rights of Virginia forbids it. What will be
the consequence? They may inflict the most cruel and ignominious
punishments on the militia, and they will tell you that it is neces-
sary for their discipline.®

To counter this argument, Madison, who led the proratification
forces,”® was forced to appeal to considerations of practical politics.

As to the infliction of ignominious punishments, we have no
round of alarm, if we consider the circumstances of the people at
arge. There will be no punishments so ignominious as have been

inflicted already. The militia law of every state to the north of

Maryland is less rigorous than the particular law of this state. If a

change be necessary to be made by the general government, it will

be in our favor. I think that the people of those states would not

agree to be subjected to a more harsh punishment than their own

militia laws inflict.™

To Mason, ‘“this was no conclusive arg\.lment.”"s He agreed with

Henry that a provision such as that in the Virginia bill of rights
prohibiting cruel and unusual punishments was necessary to protect
the militia,

If there were a more particular definition of . . . powers, and a

clause exempting the militia from martial law except when in actual

service, and from fines and punishments of an unusual nature, then
we might expect that the militia would be what they [presently)
are.””

703 ELLIOT'S DEBATES 655,

"1 34d. ar 380-81, 402, 415-16, 425-26. Mason was deaf to the arguments of Madison and
others that the militia clause plainly gave Congress power to govern the militia only when it was
in the actual service of the federal government. 3 id. at 382-83, 391, 400, 407, 416, 440, 645.

"2 S8ee 3id. at 655.

"3 8ee 3id. at 412,

™ See BRANT, JaMES MADISON—FATHER OF THE CONSTITUTION 212-28 (1950).

5 8ece 3 ELLIOT'S DEBATES 414.

6See 3id. ar 416,

"7See 3id. at 426.

149



MILITARY LAW REVIEW [Bicent. Issue

These comments show several members of the Virginia convention
assumed the Virginia bill of rights would apply to those in military
service. Mason and Henry, two men of great significance to the bill of
rights, were among these men. No one in the convention suggested
that this assumption was unsound.

IV. THE BILL OF RIGHTS
A, THE FIFTH AND SIXTH AMENDMENTS

The phraseology of the fifth and sixth amendments creates the
greatest barrier to reading the bill of rights as applying to trials in
military tribunals. These amendments do not readily lend themselves
to a construction that would make all of their provisions, other than
those for grand and petit juries, applicable to courts-martial. Yet it is
these other provisions in the two amendments that are of the greatest
importance. Ifthe phrasing of these two amendments means that none
of their provisions was intended to apply to courts-martial, it might
also indicate that none of the other of the first ten amendments was
intended to apply.

The fifth amendment is phrased as follows:

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment of indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service in time of war or public danger; 8 nor
shall any person be subject for the same offence to be twice put in
jeopardy of life or limb: nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be
taken for public use, without just compensation.

Standing alone, this amendment does not create too much difficulty,
for, although the phrase “except in cases arising in the land or naval
forces” might be read as modifying the entire amendment, it would
not be difficult to construe it as applying only to the provision for a
grand jury.

The sixth amendment, read with the fifth, however, gives more
difficulty.

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall
have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his
defence.

™ The clause “when in actual service in time of war or public danger” has been construed.

eorrectly. to qualify only or in the militia.” Johnson v, Sayre. 158 C.S. 105 (1893).

150



19751 THE ORIGINAL UNDERSTANDING

Had courts-martial been excepted from the provision for jury trial,
this amendment would present the same problgm of construction as
the fifth amendment. But here there is no express exception for
military trials, although it is clear that juries were not meant to be
required for courts-martial.

Because of this it can be argued that the wording of the two
amendments indicates that neither of them was meant to apply to
courts-martial. The exception in the fifth amendment can be read as
qualifying the whole of that amendment. Since the jury provision of
the sixth amendment was not intended to apply to courts-martial, the
argument would continue, the framers must have thought that the
language of that amendment made the whole of it clearly inapplicable
to courts-martial. In addition, one could point out that the jury clause
of article I1I fails to exclude courts-martial. The similar omission in
the sixth amendment demonstrates that both provisions were in-
tended to apply only to article III courts.

This construction is not without its difficulties. The reference to
the article ITI clause is of little help to the argument, since it overlooks
the fact that cases of impeachment are specifically excluded from that
clause. Moreover, while the sixth amendment begins with the phrase
“in all criminal prosecutions,” which would have to be read as mean-
ing “in all criminal prosecutions in the article III courts,” the fifth
amendment begins with a similar phrase, “no person shall be held to
answer for a. . . crime.” The words “in the article Il courts” could
be implied in this phrase as easily as they could be implied in the
opening phrase of the sixth amendment. Yet cases arising in the land
and naval forces are expressly excepted from the fifth amendment. It
would have to be said either that this exception is mere surplusage or
that the opening phrase of the fifth amendment is broader than that of
the sixth. The first explanation violates the normal canons of construc-
tion. The second rests on a questionable reading of the language of the
amendments.

There is only one construction of the sixth amendment that would
make all of its provisions except that for jury trial applicable to
courts-martial. It would have to be said that the framers intended the
exception in the fifth amendment to apply also to the jury provision of
the sixth amendment but to none of the other provisions of the sixth
amendment, that their failure specifically to write the exception into
the sixth amendment was the result of oversight or poor draftsman-
ship.

One hesitates to make either of these charges against the framers.
Yet it is believed that the documents recording the evolution of these
amendments support this view. The historical evidence also reveals
that the jury provisions of the fifth and sixth amendments were
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originally treated as being separate from the other provisions of these
amendments, thus indicating that these other provisions may be read
as applicable to courts-martial even though the jury guarantees are
not.

Before the Federal Constitution was written, seven states had
adopted bills of rights. The provisions of these bills are relevant in
determining whether there was a common understanding underlying
all of the various state bills of rights and the draft proposals that
culminated in the federal bill of rights, The bills of Maryland.™ North
Carolina,®® Pennsylvania,®" Vermont,®? and Virginia®® contained
many of the guarantees later written into the federal bill of rights. The
draftsmen of these state bills failed to except military cases from any of
the guarantees, even though these states, to govern their militia, used
courts-martial, to which the jury guarantees were clearly not meant to
apply.

This failure was probably the result of forgetfulness rather than an
indication that none of the guarantees would apply to courts-martial,
For, as has been seen, some of the Virginia ratification debaters who
had drafted the Virginia bill thought that at least one provision of their
bill would apply to courts-martial.®* When a committee of the Vir-
ginia ratification convention drafted proposals for a federal bill of
rights, it relied heavily on the Virginia bill. But immediately follow-
ing the jury provision it added an exception for military cases. Para-
graph eight of the Virginia proposals read:

That, in all criminal and capital Erosccutmns aman hath a right
to demand the cause and nature of his accusation, to be confronted
with the accusers and witnesses, to call for evidence, and be allowed
counsel in his favor, and to a fair and specdy trial by an impartial
jury of his vicinage, without whose unanimous consent he cannot
be found guilty, {exceprt in the government of the land and naval
forces;) nor can he be compelled to give evidence against himself. 5

While it is not clear that the exception for land and naval forces was to
apply only to the jury-trial portion, it is less difficult so to read the
Virginia proposals than similarly to construe the fifth and sixth
amendments. Many of those, including Mason, Madison. and Henry,
who were responsible for the Virginia bill were also on the committee

" Mp. CoxsT, declaration of rights (1776} (reprinted in T Pourk, THE FEDER VL AND STATH
ConsTITUTIONS 817 (2d ed. 1878)). The various state constitutions and bills uf righes are
repnnted in POORL, op. cir. supra.

8N.C. CoNsT. declaration of rights (17

1P, CoNST. declaration of rights (17

B2V T, CONST, ¢ 1, arts, =19 (1777),

333, DECLARATION OF RIGHTS (1776), Many other states probably modeled their bills on
that of Virginia. See BRANT, Jares MADISON—THE VIRGINTY REVOLUTIONIST 238 {1941).

4 Sec pp, 148-30 supra

853 ELLIOT'S DFBATFS 658
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that drafted these Virginia proposals.®® It seems likely. therefore, that
the reason they now included an exception for military cases was that
their recent debates on the militia clause had made them aware of a
problem which had not occurred to them when they drafted the
Virginia bill,

The Massachusetts 8 and New Hampshire®® bills, which also con-
tained many of the present federal guarantees, excepted military cases
only from trials by jury. Article XII of the Massachusetts bill pro-
vided:

No subject shall be held to answer for any crime or offence, until
the same is fully and plainly, substantially and formally, described
to him; or be compelled to accuse, or furnish evidence against
himself. And every subject shall have a right to produce all proofs,
that may be favorable to him; to meet the witnesses against him face
to face, and to be fully heard in his defence by himself, or his
counsel, at his election. And no subiect shall be’arrested, impris-
oned, despoiled, or deprived of his Kroperty, immunities, or
privileges, ut out of the protection of the law, exiled, or deprived
of his life, liberty, or estate, but by the judgment of his peers, or the
law of the land.

And the Legislature shall not make any law, that shall subject
any person to a capital or infamous punishment, excepting for the
government of the army and navy, without trial by jury.®

The New Hampshire bill was substantially the same, except that it
added a double-jeopardy clause which did not exclude military cases
from its prohibition.®?

At the time of the ratification proceedings several states made
proposals for amendments to the Federal Constitution similar to the
present fifth and sixth amendments. The North Carolina proposal®!
was the same as the Virginia proposal quoted above, Massachusetts
and New Hampshire proposed:

That no person shall be tried for any crime, by which he may
incur an infamous punishment, or loss of life, until he be first
indicted by a grand jury, except in such cases as may arise in the
government and regulation of the land and naval forces.%?

Maryland’s suggestion was:

That there shall be a trial by jury in all criminal cases, according
to the course of proceeding in the state where the offence is commit-
ted; and that there be no appeal from matter of fact, or second trial

5 See pp. 14849 supra.

87 Mass. CONST. pt. 1, arts. I-XXX (1780).
#N H. CONST. pt. |, arts. I-XXXVIII (1783).
82 Mass. CONST. pt. t, art. XI (
PN H. CoNsT. pt. 1, arts. XV,
914 ELLIOT'S DEBATES 243,

92 1id. at 326; 2id. at 177

1780).
XVI(1783).
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after acquirtal; but this provision shall not extend to such cases as
may arise in the government of the land or naval forces.*®

This is the only proposal that clearly excluded military cases from a
guarantee other than those for grand and petit juries.

The New York proposals were at first considered to be “conditions™
upon New York's ratification,®* but at the last minute the form was
changed so that ratification was made “in full confidence”: %

That no person ought to be taken, imprisoned, or disseized of his
frechold, or be exiled, or deprived of his privileges, franchises, life.
liberty, or property. but by due process of law.

That no person ought to be put twice in jeopardy of life or limb,
for one andprhe same offence; nor, unless in case of impeachment.
be punished more than once for the same offence.

That excessive bail ought not to be required, nor excessive fines
imposed. nor cruel or unusual punishments inflicted.
hat (except in the government of the land and naval forces, and
of the militia when in actual service, and in cases of impeachment) a
presentment or indictment by a grand jury ought to be observed as
a necessary preliminary to the trial of all crimes cognizable by the
judiciary of the United States; and such trial should be speedy.
public, and by an impartial jury of the county where the crime was
committed; and that no person can be found guilty without the
unanimous consent of such jury. But in cases of crimes not commit-
ted within any county of any of the United States, and in cases of
crimes committed within any county in which a general insurrec-
tion may prevail, or which may be in the possession of a foreign
enemy, the inquiry and trial may be in such county as the Congress
shall by law direct: which county, in the twa cases last mentioned.
should be as near as conveniently may be to that county in which
the crime may have been committed;—and that, in all criminal
prosecutions, the accused ought to be informed of the cause and
nature of his accusation, to be confronted with his accusers and the
witnesses against him, to have the means of producing his wit-
nesses, and the assistance of counsel for his defence; and should not
be compelled to give evidence against himself.®

The land-and-naval-forces exception in the last-quoted paragraph
clearly does not apply to the separarc due-process, double-jeopardy,
and cruel-and-unusual-punishments clauses. Although it is not"com-
pletely clear whether the exception applies to all the guarantees con-
tained in the last-quoted paragraph or just to the jury guarantees, it
probably applies only to the latter. The phrases following the dash

¥324d. ar $50. Compare the evolution of the New York constitutional provision guaranteeing
counsel in criminal cases. N.Y. ConsT, art, XXXIV (17775 N.Y. CoxsT. are. VIL § VII
(1821 N.Y. ConsT. art. 1§ 6 (1846),

#48ee 2 ELLIOT'S DFBATES 411,

®S1id, at 329: 24d. at 412

Y] id. at 328,
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seem set off both by grammar and punctuation from the rest of the
paragraph that contains the exception,

Soon after the First Congress convened Madison urged the House
to pass upon proposals, which he had drafted, for amending the
Constitution.®” In a speech in which he attempted to overcome the
resistance of those who did not wish the problem of amendments to
interrupt the business of legislating for the formation of the Govern-
ment, Madison set forth his proposed amendments.*® To be added to
article I, section 9, were the following clauses:

No person shall be subject, except in cases of impeachment, to
more than one punishment or one trial for the same offence; nor
shall be compel]%d to be a witness against himself; nor be deprived
of life, liber?)', or property, without due process of law; . . . .

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

In all criminal prosecutions, the accused shall enjoy the righttoa
sgeedy and public trial, to be informed of the cause and nature of
the accusation, to be confronted with his accusers, and the wit-
nesses against him; to have a compulsory process for obtaining
witnesses in his favor; and to have the assistance of counsel his
defence.®®

The following clause, the first part of which was desired because it
required that the jury be taken from a smaller area than the entire state
in which the crime was committed,?%® was to be inserted in place of
the original jury clause of article III.

The trial of all crimes (except in cases of impeachments, and cases
arising in the land or naval g}rces, or the militia when on actual
service, in time of war or public danger) shall be by an impartial
jury of freeholders of the vicinage, with the requisite of unanimity
for conviction, of the right of challenge, ang other accustomed
requisites; and in all crimes punishable with loss of life or member,
presentment or indictment by a grand jury shall be an essential
preliminary, provided that in cases of crimes committed within any
county which may be in possession of an enemy, or in which 2
general insurrection may prevail, the trial may by law be au-
thorized in some other county of the same State, as near as may,be
to the seat of the offence, 10"

It will be noted that, had Madison’s proposals been adopted without
change, there would have been no difficulty in construing the provi-
stons of the bill of rights, except the provisions for grand and petit
juries, as applying to courts-martial. The express exception of mili-

71 ANNALS OF CONG. 424 (1789),

91 id. at 433-36

1 id. at 434-335.

1008ee, e.g., 14d. at 760: 2 ELLIOT'S DEBATES 110, 400; 3id. at 569, 578; 4id. at 154.
101 ANNALS OF CONG. 435 (1789).
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tary cases clearly does not apply to anything except the jury provi-
sions. The troublesome jury clause of article III would have been
removed and in its place would have been inserted a new clause
covering both grand and petir juries. Even this new clause was not
perfectly drafted, however. Although cases of impeachment and cases
arising in the land and naval forces and in the militia are clearly
excepted from the petit-jury portion of the clause, they are not so
clearly excepted from the grand-jury portion. Yet Madison certainly
intended the exception to apply to both portions.

The rules both of logic and of construction would lead to the
conclusion that since Madison, a lawyer, was aware of the special
problems of military cases and felr the need specifically to exempt
them from one provision of the amendments, he intended that
courts-martial should not be excluded from the other provisions. This
view is reinforced when one remembers that Madison participated in
the Virginia debates, in which it was strongly suggested that the
provision relating to cruel and unusual punishments would apply to
military law.

Madison was unable to persuade the House to consider his propos-
als when they were first introduced, 2 but he brought them forward
again the next month.1® A committee of eleven, of which Madison
was a member, was then appointed to consider Madison's proposals
and report on them to the House,!®* This committee reported
Madison’s proposals to the House, sitting as a committee of the whole,
six days later.'®® The committee of the whole debated the propos-
als%% and adopted all those quoted above.*°” The only change of any
importance for our purposes was that the provision preventing one
from being made a witness against himself was expressly qualitied to
apply only to criminal cases,1¢

During the House debates many of the members doubted the
propriety of deleting a clause contained in the body of the Constitu-
tion and substituting a new clause for it, 109 feeling thar amendments
could be made only by adding clauses to the end of the instrument.
The committee of eleven had decided otherwise and was supported by
a vote taken during the first day of debate.*!? After the amendments
had been approved by the committee of the whole, however, a motion
to require the amendments to take the form of additional clauses at the

192 Gee 1 id. at 442-50

198 54, at 660,

14 44, at 66465,

151 id. at 672,

195144 ar 70363

<0744 ar 754, 7356, 760, T61.
198 ] i,
108 4,
DOy 44 at 71T,
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end of the Constitution was passed.!! Thereupon, by two-thirds vote
the House adopted the amendments without substantial changes.'*?
There were seventeen articles in the amendments adopted by the
House, which were sent to the Senate for consideration.''® The
articles pertinent to the present fifth and sixth amendments were very
little different from the original Madison proposals and read as fol-
lows:

Eighth, No person shall be subject, except in case of impeach-
ment, to more than one trial, or one punishment for the same
aoffence, nor shall be compelled in any criminal case, to be a witness
against himself, nor be deprived of life, liberty or property, without

ue process of law; nor shall private property be taken for public
use without just compensation.

Ninth. In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, to be informed of the nature and
cause of the accusation, to be confronted with the witnesses against
him, to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of counsel for his defence.

Tenth. The trial of all crimes (except in cases of impeachment,
and in cases arising in the land or naval forces, or in the militia when
in actual service m time of war or public danger) shall be by an
impartial Jury of the vicinage, with the requisite of unanimity for
conviction, the right of challenge, and other accustomed requisites;
and no person shall be held to answer for a captial, or otherways [sic]
infamous crime, unless on a presentment or indictment by a Grand
Jury; but if a crime be committed in a place in the possession of an
enemy, or in which an insurrection may prevail, the indictment and
trial may by law be authorized in some other place within the same
State.'?

The Senate debated the House proposals on September 2, 4, 7, 8,
and 9.113 The content of the debates has not been preserved, but the
Senate Journal does record the phraseology of the changes that were
suggested in the Senate to the House proposals.''® On September 4,
the Senate adopted the eighth article after substituting “be twice put
in jeopardy of life or limb by any public prosecution” for the phrase
“except in case of impeachment to more than one trial or one punish-
ment.”*7 The ninth article was adopted without change. '8 All of the
tenth article was stricken except “no person shall be held to answer for

1 14d. at 766, Mr. Sherman, who made the motion. had said that “the amendments might
come in nearly as stated in the report, only varving the phraseology so as to accommodate them
to 2 supplementary form.” 14d. at 708

112 8ee 1id. at 766-78.

M214d. ar 779, 8. JuUR., Ist Cong., lst Sess, 10406 (1789), See also H.R. JOUR.. 1st Cong.,
Ist Sess. 107-08, 112 (1789).

1148, Jorr., ist Cong., st Sess. 105 (1789).

115 1 ANNALS OF CONG. 74=77 (1789),

1188, Jour., 1st Cong., Ist Sess, 114-19. 121-27, 129-31 (178Y),

12, ar 119.

nz
118 [hid
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a capital, or otherwise infamous crime, unless on a presentment or
indictment by a Grand Jury.”'!?

As the amendments stood at this point, there was no petit-jury
guarantee and no mention ot military cases. Several days later, on
reconsideration, the Senate incorporated the grand-jury guarantec,
which was now the tenth artcle, into the eighth article.2® This time
military cases were specifically exempted from the scope of the
grand-jury provision. The article was now phrased exactly as is the
fifth amendment. Thus it was that when the Senate finished its debate
on the house proposals there was no petit-jury guarantee.

This history demonstrates quite clearly that the Senate thought. as
did the House, that courts-martial would be excluded only from the
grand- and petitjury guarantees. Madison's letters show that the
cause of the Senate’s disapproval of the tenth article must have been
the failure to agrec upon an appropriate definition of the vicinage from
which the petit jury was to be taken.??! Apparently there was no
controversy in the Senate over the applicability of the amendments to
courts-martial.

The House accepted some of the changes made by the Senate!#2
and on September 21 a conference committee, of which Madison was
a member, was appointed to deal with the remainder.'*® On Scp-
tember 24, this committee reported to both houses with proposals for
a solution of their disagreements.'**

The committee suggested. inter alia, that the important petit-jury
guarantee, although this time it was without mention of military
cases, be incorporated in the eighth article, which would then read
exactly as does the sixth amendment. '3 Both houses agreed to this
change,'?*® and the amendments, in their present form, 27 were sent to
the states for consideration.

Some light on the contemporary interpretation of the fifth and sixth
amendments may be shed by the Pennsylvania Constitution of 1790,
which was written soon after Congress reported the bill of rights to the

s
12074, at 130. Atthe same time, 1 motion was made to reconsider the original tenth article and
restore these words:

The trial of all crimes except in cases of impeachment, and ia cases arising in the
land or naval forces. or in the militia, when in actual service in time of war or public
danger) shall be by an impartial Jury of the vicinage. with the requisite of unanimity for
conviction, the right of challenge, and other accustomed requisites.

Ibid. The vote on this motion was eight ta eight and the motion therefore failed,
14, ar 130-31
P05 HONT, T WRITINGS OF JaMes MaDISON 420-21. 42425 (1904)
P2 ANNALS OF CONG. 905 (1789) S. JoUk., Ist Cong.. Ist Sess, 141 (1789)
131 ANNALs oF CoNG. 905 (1789) S. JoUR.. 1st Cong.. 1st Sess. 142 (178Y)
4] ANNALS OF CONG. 913 (1789); S, JOUR.. Ist Cong., Ist Sess. 145 (1789),
1231 ANNALS OF CONG, 913 (1789), Sec also 8. JOUR,, Ist Cong.. st Sess, 1435 (1789),
128 | ANNALs OF CONG, 88, 913 (1789).
T 8ee 14d. ar T1; 24d. at 1983-90: S, JuUR.. Ist Cung.. Ist Sess. 1636+ (178Y).
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states. It contained provisions that may have been thought to have
much the same meaning, as far as courts-martial are concerned, as the
fifth and sixth amendments. These provisions were:

That, in all criminal prosecutions, the accused hath a right to be
heard by himself and his council [sic], to demand the nature and
cause of the accusation against him, to meet the witnesses face to
face, to have compulsory process for obtaining witnesses in his
favor, and, in prosecutions gy indictment or information, a speedy
public trial by an impartial jury of the vicinage: That he cannot be
compelled to'give evidence against himself, nor can he be deprived
of his life, liberty or property, unless by the judgment of his peers
or the law of the land.

That no person shall, for an indictable offence, be proceeded
against criminally by information, except in cases arising in the
land or naval forces, or in the militia when in actual service in time
of war or public danger, or, by leave of the court, for oppression
and misdemeanor in office. No person shall, for the same offence,
be twice putin jeopardy of life or limb; nor shall any man’s property
be taken or applied to public use without the consent of his Repre-
sentatives, and without just compensation being made, '28

The Pennsylvania draftsman used some language from the
Massachusetts and New Hampshire bills of rights?2® and some that is
found in the various federal proposals. At first glance it seems clear
that he intended to exclude military cases only from the grand- and
petitjury provisions. If this was his intent, he did not express it
clearly. While the complaints served upon those accused of military
crimes have always been called charges and specifications rather than
indictments or informations,'3® the language of the second-quoted
paragraph makes it appear that a court-martial proceeding is one
brought by an information. And prosecutions by information are
included in the petit-jury guarantee.

Before the significance of the history of the fifth and sixth amend-
ments is fully analyzed, it will be helpful to examine the other
amendments and the practices of courts-martial at the time the Con-
stitution and the bill of rights were written.

B. THE OTHER AMENDMENTS

The remaining portions of the bill of rights present less difficulty
than do the fifth and sixth amendments. The second, third, seventh,
ninth, and tenth amendments need not be discussed, for they are not
relevant to the present problem.

128 Py, CoNST. art. [X, §§ 9, 10, (1790). These provisions were copied in CONN, CONST, art,
I, § 5(1818) (slight change in wording): DEL. CONST, art. I, §§ 7, 8 (1792) (slight change in
wording); Ky. CoNsT. art. XII, §§ 10, 11 (1792).

129Gee p. 153 supra.

120 Bee, ¢.g., WINTHROP *275-80,
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There was no discussion by the framers whether the first amend-
ment would or would not apply to persons in the military. It is
significant that whereas the British articles of war of this period
contained a section requiring soldiers to attend church,'®! the Ameri-
can articles passed by Congress have always merely “recommended”
church attendance.*®? There seems little reason to suppose that the
framers desired Congress to be wholly free of first-amendment re-
straints in legislating for the armed forces.?3?

Similarly, the framers did not mention the military during their
debates on the fourth amendment. Although the portion of this
amendment relating to warrants was intended primarily to protect the
civil population against the oppressive practice of issuing general
warrants,'® and is not appropriate t military life, there is no diffi-
culty in reading the provision against unreasonable searches and
seizures as being separable **® and protecting those on active duty with
the military.

The eighth amendment provides that “excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted.” It is phrased as was the Virginia provision, which
some of the members of the Virginia ratification convention thought
would apply to courts-martial if it were incorporated in the Constitu-
tion.**¢ The only problem of construction created by this amendment
is caused by the fact that bail has never been granted to members of the
military awaiting trial by courts-martial, although the analogous prac-
tice of allowing the accused, if an officer, to be left at large on the
military reservation until trial, was common.'®” The Virginia debat-
ers did not think of this as preventing the application of the other
clauses of the provision to courts-martial, The phrase “excessive bail
shall not be required” can be read as meaning that, where bail is
appropriate, it must not be set in an excessive amount, rather than as

191 British Articles of War of 1763, § 1, printed in WINTHROP * 1448; Mass. Articles of War of
1775, art, 1, printed in WINTHROP *1471. See also British Articles of War of 1765, § 1, art. 3.
printed in WINTHROP =1448

132 See, e.p., Rules and Regulations of the Continental Army art. 2 (1773), printed in
WINTHROP * 1478-79: Rules and Articles for the Better Government of the Troops § 1. art. 2
(1776), printed in WINTHROP * 1489,

183For a discussion which assumes that the first amendment applies to the armed forees, and a
discussion of the validiry of various restraints on freedom of expression in the services, see \agts
Free Speech in the Armed Forces, 57 CoLun. L. REV, 187 (1957). See also WINTHROP * 1015,

34 8¢e, ¢.g., 3 ELLIOT'S DEBATES 448, 468, 388

133 The history of the amendment shows that the provisions are separable. See LassoN, The
HisTORY AND DEVELOPMENT OF THE FOURTH AMENDMENT 79-82, 102-03 (1937). Lasson
states that the wording of the amendment was changed by the committee of three. /4. ar 101
This statement is incorrect. See 8. JOUR., tst Cong., Ist Sess. 103-06 {17891 H.R. JOUR.. Ist
Cong., Ist Sess. 107-08 (1789)

198 See pp. 14850 supra.

137 See ADYE 139-40; TYTLER, AN ESSAY ON MILITARY LAw, yND THF PRACTICEOF COURTS
MARTIAL 202 (1800) (hereinafter cited as TYTLFR).
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meaning that bail must be granted in all cases. For example, it has not
been thought constitutionally necessary to grant bail in capital cases.
Since the purpose of the bail requirement is to allow an accused to
remain free until and unless he is convicted of a crime, the require-
ment is inappropriate in the military where the individual has no
freedom of movement but rather is at all times subject to control by his
superiors. Therefore, it is not awkward to hold that the bail portion of
this amendment does not apply to courts-martial, but that the prohibi-
tion of excessive fines and cruel and unusual punishments does.

Thus, there is no major barrier to holding the first, fourth, and
eighth amendments applicable to persons in the armed forces. Many
of the original drafts of the bill of rights, which excluded cases arising
in the military from the requirement of juries, contained separate
provisions, similar to these amendments, from which the military was
not excluded.?® This is additional evidence that these amendments
were intended to be so applicable.

V. THE CONTEMPORARY PRACTICE IN
COURTS-MARTIAL

Since the bill of rights generally was meant to codify existing
practices and ideas,'®® there being no indication of an intent to have
the amendments work a major reform of courts-martial, it is necessary
to examine the practices of courts-martial in the period during which
the bill of rights was written to see if they conformed substantially to
the procedures and rights guaranteed by the first ten amendments. If
they did not, it would indicate that the amendments were not in-
tended to apply to courts-martial,

At the time the Constitution and the bill of rights were written it
had been a long-standing practice of British military law that the
ordinary rules against double jeopardy and self-incrimination applied
to military tribunals.!*® Indeed, the contemporary texts stated that
the ordinary procedures of the criminal courts were to be followed
except as the articles of war otherwise provided.*** The accused was

134 Tn addition to the Madison and the House proposals, pp. 155-57supra, see the proposals of
various states. 1 ELLIOT'S DEBATES 325-27 (New Hampshire), 14d. ac 327-31 (New York); 3id.
at 657-61 (Virginia) 4 4. at 243-47 (North Carolina).

138 Corcoran & Frankfurter, Perty Federal Offenses and the Constitutional Guaranty of Trial by Jury.
39 Harv. L. Rev. 917, 970 (1926).

1408¢e ADYE 97, 1 MCARTHUR, PRINCIPLES AND PRACTICE OF NAVAL AND MILITARY
COURTS-MARTIAL 138-39 (2d ed. 1805) (hereinafter cited as MCARTHUR); 24, at 60; TYTLER
245-46, 288;f. Amendments of 1786 to the Rules and Articles for the Better Governmentof the
Troops ( ) art. 6, printed in WINTHROP *1505; 2 MCARTHLUR 39-40,

H41ADYE 66; 1 MCARTHUR 225-26; 2 #d. at 44. Both McArthur's and Tytler's book can be
considered ¢ porary with the Constil and bill of rights since the procedures of
courts-martial did not change substantially between 1787 and 1805.
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allowed to confront and cross-examine the witnesses against him. '*2

When depositions or evidence were taken, it was required that the
prosecutor and the accused be present.'*?

The treatises of the period state that it was customary to allow the
attendance, at the court-martial, of the witnesses desired by the
accused.*** Though the military courts had no jurisdiction to compel
the attendance of civilian witnesses, it was usual for both the prosecu-
tion and the accused to be allowed to obtain a subpoena from the
appropriate civil court for this purpose.*#® Similarly, it was traditional
w allow the accused legal assistance.™*® Counsel was usually a man in
uniform; the use of civilian lawyers by either side was frowned upon
since they were unfamiliar with military law,*#7™ A conception of due
process also seems to have been applicable to military courts. The
accused was entitled to a copy of the charges against him, which
charges had clearly to state the nature of the offense charged,'*®
Coerced confessions were not admissible.'*® The accused was entitled
upon demand to a copy of the court-martial proceedings.**® Any
soldier whao thought himself wronged by his superiors could have his
grievance brought before a court-martial.*>?

The judgments of regimental courts were not final until they had
been approved by the commanding officer, who could not sit on the
court,'3? and these approvals were reviewable by a general court-

MEADYE 172, 2005 2 MCARTHUR 7L, 133-36; TYILER 230, 311

142 Resolution of Nov. 16, 1779, 15 JoUr, ConT. CONG. 1278 Amendments of § 786 to the
Rules and Articles for the Better Government of the Troops (L7¥6)art. 10, printed in WiN tHROB
*1306; ADYE 199-200 0.8 2 MCARTHUR 71 TYT1LER 312 n*

4 ADYF 201-02; 2 MCARTHUR 18, 135-36; TYTLER 309=10. The first American statutory
guarantee of compulsory pracess for obtaining witnesses cxpressly applicable to defendants
before courts-martial appeared in an 1814 act relating to the militia. Actof April 18, 1814, ¢. 82,
§ 4, 3 Stat. 134. The first statute expressly guaranteeing compulsory process to defendants in the
regular federal eriminal courts appeared in 1846, Actof Aug, 8. 1846, Ry, STAT, § 878 (1875)

22 MCARTHUR 18 TYTLER 310. See also ADyF 180-81. A resolution of Nov, 16, 1779, 15
JOUR, CONT. 127778, recommended 1o the states thar upon the application of judge advocates
they grant writs to compel the attendance of civilian wimnesses before courts-martial, The judge
advocate has traditionally been the one to obtain ur issuc summons for buth the prosecution and
the defense. See, e.g.. TVTLER 222, 310: WINTHROP *277. The first statute giving the judge
advocate the same subpoena power as a criminal court wasthe actof March 3, 1863, Riv. STAT.
1202 (1875)

HUTYTLER 233

MEADYE 123-24 1 MCARTHUR 167

M ADYE 13 MCARTHUR 77-

139 Rules and Articles for the Better Government of the Troops § 18, art. 3(1776). printed in
WINTHROP*1502; Amendments of 1786 to the Rules and Articles for the Better Government of
the Troops (1776) art, 24, printed in WINTHROP*1307; TYTLFR 370-71

*!Rules and Regulations of the Continental Army art. 14 (177§), printed in WINTHROP
*1480: Rules and Articles for the Better Government of the Troups § 11, art. 2(1776), printed in
WINTHROP *1494; British Articles of War of 1765, § 12, art, 2. printed in WINTHROP * 1457,

%2 Rules and Articles for the Better Government of the Troops § 14, arts. 10, 11 (1776).
printed in WINTHROP #1499 Amendments of 1786 to the Rules and Articles for the Better
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martial.’3® The judgment of a British general court-martial was not
final until approved by the King or his commander-in-chief.’** An
American general court-martial was not final until approved by Con-
gress or the commander-in-chief.?3® The military law was codified
and less vague than the ordinary criminal law of the day.?*® The
articles of war were required to be read to all soldiers upon enlistment
and periodically thereafter.'*” Confinement before trial could not last
longer than eight days or until a court-martial could conveniently be
assembled.'*® The punishments inflicted by courts-martial were no
more cruel than those inflicted by the criminal courts,'®®

It is plain that military courts were thought to be less desirable
places in which to be tried than civil courts.'®° The proceedings were
more summary. The court was an impermanent body and the accused
was tried by his superior officers rather than by an independent
judiciary. A jury was not available. The trial was conducted by
military men usually without the presence of civilian counsel, Obvi-
ously more errors were likely to be committed in this system of law
administration than in the permanent civil courts of record, although
perhaps no more than in the magistrates’ courts.*®! These characteris-
tics of military justice were thought to be necessary if the armed
services were to have the rapid judicial enforcement of rules that is
essential to discipline.'®* However, it is apparent that to an extent

Government of the Troops (1776)art. 2, printed in WINTHROP *1504; British Articles of War of
1765, § 15, arts. 12, 13, printed in WINTHROP * 1465,

153 ADYF 92 TYTLER 337-45.

%4 British Articles of War of 1765, § 15, art. 10, printed in WINTHROP * 1464,

133 Rules and Articles for the Better Government of the Troops § 14, art. 8 (1776), printed in
WINTHROP *1499; see Amendments of 1786 to the Rules and Articles for the Better Government
of the Troops (1776) art. 2, printed in WINTHROP *1504 (limiting the right to review).

158 See 1 BLACKSTONE, COMMENTARIES 418 n. 16 (Hargrave ed. 1844) (note written by editor
criticizing Blackstone’s view); TYTLER 13-29. Blackstone was upset over Parliament’s delegation
of legislative power to the Crown to write the articles of war for the army. This led him to take a
dim view of military law in the army, but not of military law in the navy. 1BLACKSTONE,
COMMENTARIES *416-20%,

11 Rules and Regulations of the Continental Army art. 1(1775), printed in WINTHROP*1478;
Rules and Articles for the Better Government of the Troops § 3, art. 1 (1776), printed in
WINTHROP*1490; id. § 18, art. 1, printed in WINTHROP *1502; British Articles of War of 1765,
§ 3, art. 1, printed in WINTHROP *1450; id. § 20, art. 1, printed in WINTHROP *1468.

4% Rules and Regulations of the Continental Army art. 42 (1775), printed in WINTHROP
*1483; Rules and Articles for the Better Government of the Troops § 14, art. 16 (1776), printed
in WINTHROP *1500; Amendments of 1786 to the Rules and Articles for the Better Government
of the Troops (1776) art. 16, printed in WINTHROP * 1506; British Articles of War of 1765, § 15,
art. 18, printed in WINTHROP * 1466,

159 See 4 BLACKSTONE, COMMENTARIES *375-78; TYTLER 319-26.

162 See 3 FARRAND 208, See also the discussion ofthe Virginia ratification debates, pp. 148-50
supra.

P‘“ Foradiscussion of the broad extent of the jurisdiction of the magistrates’ courts in England,
see Corcoran & Frankfurter, supra note 139, at 925-33. The magistrates’ courts were summary
courts and their decisions were largely unreviewable.

182F g., TYTLER 11-12.
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consistent with this necessity the accused was allowed most consid-
erations of fair play, 16

The texts of the time state that the civil courts could issue writs of
prohibition against the execution of sentences imposed by courts-
martial acting beyond their jurisdiction, and could even issue writs of
eIToT Or certiorari to correct court-martial judgments just as they could
correct those of the civil courts, although they would not do so unless
manifest error had been committed.'®* However, in later writings it
appears that the scope of review was never so broad and extended only
to questions of jurisdiction.'® Yet it is important that at the time the
Constitution and the bill of rights were written the leading text writer
on courts-martial felt that judicial review was possible to the same
extent as in criminal cases in the courts of common law.!#¢

Moreover, members of courts-martial could be sued for damages in
the common-law courts if they acted improperly.*®” The contempo-
rary texts % relate the leading case of Lieutenant Frye of the marines.
In 1743 Frye had been convincted by a naval court-martial and
sentenced to fifteen-years imprisonment, The evidence used to con-
vict him was some depositions taken several days before the trial of
persons whom Frye was never allowed to confront. When he objected
to the use of this evidence, Frye was cursed by the court. Although the
sentence was remitted by the King, Frye brought an action for false
imprisonment in the Common Pleas Court against the president of the
court-martial. He was awarded damages of 1,000 pounds, and the
court indicated that he could still bring suit against the other members
of the court-martial, which he did.

The contemporary practice of courts-martial was such that the
application of the bill of rights to them would not have been consid-
ered a major reform. This supports the view that the amendments
were intended to apply to those subject to military law. For, since the
bill of rights was intended to codify existing practices, it was probably

1 See | BLACKSTONE, COMMENTARIES 418 n, 16 (Hargrave ed. 1844) (note by editor).

192 ADYE 63 0% TYTLER 167-72

8 CLODE, MILITARY AND MARTIAL LAw 158-60, 162-63 (2d ed. 1874) SIMMONS, COURTS
MARTIAL 309 (Tth ed. 1873).

188 Ayl 630 *. It is impossible to know to what extent the framers were familiar with Adye’s
text. Adye was Deputy Judge Advocate of the British Army in America. The first edition of his
work was published in New York, Since it was the only adequate treatise on courts-martial
published before the bill of rights was written. it seems likely that at least some of the framers had
read ir. It is known that General Washington saw some of the court-martial records that carried
Adye's signature. 25 WRITINGS OF GEORGE WASHINGTON 29 & n.41, 436-37 & n.50, 461
(1938).

YTADYE 630, | MCARTHUR 226-32; 2id. at 159 n.*, See also SiMyMONS, COURTS MARTIAL
310-11 (Fth ed. 1875)

1% ADYE 63 n.*; | MCARTHUR 229-32, app. 13, at 344-47, TYTLER 167 n.*, See also
SIMMONS, COURTS MARTIAL 193 n.7 (7th ed. 1875),
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meant to apply to any of the agencies of the federal government in
which the codified practices were observed.

VI. CONCLUSION

Whether any of the first ten amendments are thought to apply to
courts-martial depends largely on the construction given to the fifth
and sixth amendments. The history of these two amendments up to
the time they were sent to the Senate gives support to the view that,
with the exception of their jury provisions, they were intended to
apply to cases arising in the land and naval forces, rather than to the
view that they were not intended to be so applicable,

Most of the various bills of rights and proposals for bills that
contained the same guarantees as are in the fifth and sixth amend-
ments seemed to rest on a common understanding that the rights of
men apply to those in the service, The Massachusetts and New
Hampshire bills, which had all of the guarantees that are in the fifth
and sixth amendments except that for grand juries, clearly applied to
courts-martial. Allof the nonjury provisions of the New York propos-
als, which included all of the federal guarantees, seemed to protect
those subject to military law. The same can be said for the provisions
Pennsylvania adopted in 1790.

During the Virginia debates several of the convention members,
including two who had helped draft the Virginia bill of rights, indi-
cated, without contradiction, that if the provisions of the Virginia bill
of rights were in the Constitution they would apply to courts-martial.
Yet the Virginia bill of rights, which contained a jury guarantee, made
no mention of courts-martial. The Virginia proposals for a federal bill
of rights did mention courts-martial, but in nearlv as ambiguous a
fashion as do the existing amendments.

The proposals for the bill of rights Madison later drafted to put
before the House were unambiguous on this point and clearly applied
to courts-martial. Madison evidently intended his proposals to have
the same substantive meaning in this respect as did the Virginia
proposals.8® His draft should therefore be viewed as a more accu-
rately worded version of the substantive guarantees contained in the
Virginia bill of rights and the Virginia proposals for a federal bill of
rights, both of which he helped write.

Further evidence that there was a common understanding that the
bill of rights would apply to those in the land and naval forces is
furnished by the failure of anyone in the House to object to the fact

188 See 3 WORKS OF JOHN ADAaMS 220 (C. F. Adams ed. 1851); BRANT, JaMEs MADISON—
FATHER OF THE CONSTITUTION 264-66 {1950), LassoN, THE HISTORY AND DEVELOPMENT OF
THE FOURTH AMENDMENT 96 n.62, 97~98, 100 (1937).
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that the amendments as presented to and adopted by that body would
probably be read as applying to courts-martial,

The issue ultimately is whether one wishes to interpret the changes
oceurring after the House proposals went to the Senate as manifesting
an intent that these amendments should not protect those subject to
military law. Because the acceptance of the position that these changes
manifested such an intent would carve out a class of Americans who
would be unprotected by the constitutional guarantees, it should be
accepted with reluctance and only if it is supported by the most clear
evidence.

The only evidence that might be thought to support this position is
the Maryland proposal, which excepted courts-martial from its
double-jeopardy provision, the failure of the Senate to accept the
tenth article of the House proposals, and the changes made in the
federal bill of rights during the negotiations, in which Madison played
a role, between the Senate and the House.

What little evidence there is concerning the Senate debates and the
Senate-House negotiations indicates that the changes made during
them do not support this position. The Senate’s failure to adopt the
tenth article of the House proposals apparently was not because of
disagreement over military cases. In his letters Madison listed several
of the Senate’s objections to the House proposals.'”® The objection to
the tenth article was that in the petit-jury provision the vicinage from
which the jury was to come and the “accustomed requisites” of jury
trial could not be defined in a way that would be satisfactory to all of
the states, which had differing practices. Madison’s failure to mention
that there was any objection in the Senate because the House propos-
als could be read as covering courts-martial is strong evidence that no
such objection was made.

When the Senate debaters separated the grand-jury guarantee of the
House proposals from the petit-jury guarantee, which was objection-
able to them, they carefully added to the grand-jury provision a phrase
excepting military cases. During their reconsideration of the petit-
jury guarantee the Senate retained in it the exeption of military cases
placed there by the House.'”* This is a ¢clear demonstration that the
Senate debaters must have thought, as did the House, that it was
necessary to exclude military cases from these two guarantees but not
from the others. That the exception of military cases was added to the
fifth amendment only when the Senate moved the grand-jury guaran-
tee into it shows that the exception was to apply only to that guarantee
and not to the other provisions of the amendment.

1705 HUNT, WRITINGS OF JaMES MADISON 420-24 n.1 (1904)
17 See note 120 supra,
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The Madison letters, together with the evolution of the amend-
ments in the Senate, lead also to the conclusion that the changes made
by the Senate-House Conference Committee were not intended to
make the amendments inapplicable to courts-martial. The present
sixth amendment is vague because the important petit-jury guarantee,
after having been phrased so as to compromise the disagreement
between the houses, was tucked into it. In order to satisfy the Senate
objections, this guarantee had to be phrased very briefly. Tt became
merely a guarantee of a trial by an impartial jury of the state and
district, to be previously ascertained by law, where the crime was
committed. This was too brief to warrant being a separate amend-
ment. Nor, as a matter of syntax, could it conveniently be added to the
fifth amendment, which contained the grand-jury provision with its
clause excepting military cases. It would fit very neatly into the ninth
article of the House proposals, which could be changed to read:

In all criminal prosecutions, the accused shall enjoy the righttoa
speedy and public trial, l?e an impartial jury of the state and district
wherein the crime shall have been committed, which districy shall have been
p:*jegt?:)ly ascertained by law, and to be informed . . . . (Emphasis
added.

But an exception for military cases could not easily be added to the
proposal in this form.

In the process of adjusting the disagreements between the houses
over the crucial substantive jury problems, the difficulty in applying
the rephrased amendments to courts-martial might well have been
overlooked. Perhaps those who favored the inclusion of an express
petit-jury guarantee thought there was more chance of its being
adopted and ratified if they placed it in the middle of the already
accepted provisions of the sixth amendment, than if it were made a
separate provision, to which an exception for military cases could have
been added. At any rate, since vaguely phrased guarantees had been
thought before to be applicable to courts-martial, there is little reason
to suppose the framers felt that their now similarly vague amendments
would suddenly acquire the contrary meaning merely because they
had undergone changes that made them less clear than they once had
been on this point. Furthermore, as we have seen, it is no easier to
construe the amendments as changed as not applying to courts-martial
than it is to construe them in the opposite manner.

On the whole, therefore, the evidence of the original intent favors
the view that the bill of rights was intended to apply to those in the
land and naval forces.!7?

172 Of course, if the bill of rights applies to courts-martial, the content of its provisions wauld
be adapted to the military context. For example, what constitutes due process or an unreasonable
search and seizure would be different in the military sphere than in civilian life.
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DEFINITION AND GROWTH: WIENER ON
COURTS-MARTIAL AND THE BILL OF
RIGHTS

Colonel William W. Winthrop’s monumental Military Law and
Precedents' is undoubtedly the most widely-quoted and authorita-
tive source of American military law written by one person. Even
today it is difficult to find a case or article which does not make its
bow to him, and Winthrop wrote about criminal law only to 1895.
Frederick Bernays Wiener, Army Colonel (Retired) and advocate
before the Supreme Court, is the' most prolific, widely-quoted and
authoritative writer on military law of this century. His major
works span the period from 1940% to 1969.% Included in that period
ishis ef&)rt as counsel to secure reargument and eventual victory in
the landmark cases, Reid v. Cover? * and Kinsella v. Kruger.® These
cases overturned apparently settled law concerning courts-martial
jurisdiction over dependents of military personnel in peacetime and
provided the foundation for one of the best books available on
military law and legal history.®

Much of Wiener's finest work has been done on the historical
analysis of courts-martial jurisdiction and military crimes,” a sub-
ject which fascinates both constitutional lawyers and scholars. In
addition to the next article by the late Chie I]ustice Warren, the
question of constitutional limits on the military’s disciplinary
power has engaged a number of fine scholars influenced by the
system, its scope, or the challenge of this article,®

! W, WINTHROP, MILITARY LAW AND PRECEDENTS (2d ed. 1896).

*Wiener, The Milivia Clause of the Constitution, 54 Harv. L. REv. 181 (1940).

*Wiener, Martial Law Today, 55 A.B.A.J. 713 (1969).

4354 U.S. 1 (1957),

*Id (s companion case)

W , CIVILIANS UNDER MILITARY JUSTICE (1967).

"See Wiener, Are the General Military Articles Unconstitutionally Vagae?, 54 A.B.A.]. 357 (1968).

88ee Weckstein, Federa! Court Review of Courts-Martial Proceedings: A Delicate Balance of Individ-
ual Rights and Military Responsibilities, 54 MIL. L. Rev. 1 (1971); Bishop, Civilian Judges and
Milisary Justice, 61 CoLuM. L. REv. 40 (1961); Barker, Military Law, A Separate System of
Jurisprudence, 36 U. CIN, L. Rev. 223 (1967); Moyer, Procedural Rights of the Military Accused:
"Advantages Over a Civilian Defendant, 22 MaINE L. REV. 35 (1970); Nichols, The Justice of Military
Justice, 12 WM. & Mary L. REV. 482 (1971).
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COURTS-MARTIAL AND THE BILL OF
RIGHTS: THE ORIGINAL PRACTICE®

Frederick Bernays Wiener*®

Former Attorney General Biddle has told this story about Mr.
Justice Holmes:*
In the Gavit case a taxpayer had achieved a temporary victory in the
Second Circuit, where the court had held that income from a trust
fund was not taxable under the Revenue Actof 1913, Holmes was
interested, he said, because he enjoyed such an income, The tax-
payer’s argument passed the remark until the summation, when he
ventured: “I hope, Mr. Justice Holmes, that the Statute of Limita-
tions has not run in your case so that you will not be foreclosed from
%:etting back the tax you have mistakenly paid to the Government.”
veryone in the courtroom looked at the Justice, “Nothing you
havesaid,” he remarked with a deadly mildness, “nothing you have
said, my dear sir, leads me to hope.” He wrote the opinion revers-
ing the judgment of the lower court.?

In the December 1957 issue of the Harvard Law Review, Mr. Gordon
D. Henderson examines the question of the applicability of the Bill of
Rights to trials by court-martial, and concludes that, on the whole,
“the evidence of the original intent favors the view that the bill of
rights was intended to apply to those in the land and naval forces.”?
This is a matter of more than passing personal interest; I contended in
the Krivoski case that the guarantees of the first eight amendments, in
particular that of the assistance of counsel contained in the sixth
amendment, applied in full measure to trials by court-martial.* T was

t®Copyright 1958 by The Harvard Law Review Association. Reprinted with permission of
the copyright owner from 72 HaRv. L. REV. 1 and 266 (1958). Permission for reproduction or
other use of this article may be granted only by The Harvard Law Review Association.

*Member of the District of Columbia Bar. Ph.B., 1927, Brown University; LL.B., 1930,
Harvard Law School; LL.D., 1969, Cleveland-Marshall Law School.

*Biddle, Mr. Justice Holmes, in MR, JusTICE 11 (Dunham & Kurland eds. 19§6).

Irwin v. Gavit, 268 U.S. 161 (1923).

* Henderson, Courts-Martial and the C ion: The Original Unde 71 Harv. L.
Rev, 293, 324 (1957),

*Krivoski v, United States, 136 Cr. Cl. 451, 145 F. Supp. 239, cert. denied, 352 U.S. 954
{1956). The plaintiff and one Finley, both officers of the Army, were separately charged
with a joint offense. Finley was tried first, and, represented by a civilian lawyer and a Captain
Adams, pleaded not guilty. Plaintiff, a witness against Finley, had been interviewed before the
trial by Adams in the latter's capacity as assigned counsel for Finley, and Adams suggested that
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unsuccessful at all stages over a period of six years, culminating in
denial of certiorari by the Supreme Court. I would therefore feel the
warm suffusing glow of personal vindication if, ultimately. that tri-
bunal were to espouse the views I then urged. But, to paraphrase Mr,
Justice Holmes only slightly, nothing in the Henderson article leads
me to hope. For the author has overlooked significant—indecd.
controlling—contemporary materials and has at critical poines mis-
read the authorities he has cited.

I. THE REQUISITE PERSPECTIVE

The commonplace observation that hindsight is better than
foresight is subject to a well-defined exception: Hindsight applied to
history is almost invariably misleading. Maitland, the greatest of legal
historians, continually warned against “after-mindedness.”? * Again
and again he cmphasized the danger of imposing legal concepts of a
later date on facts of an earlier date, . . . We must not read either law
or history backwards. We must leamn to think the thoughts of the past
age—'the common thoughts of our forcfathers about common
things.' "¢

And even if the present-day researcher can refrain from anachronis-
tically reading his own views into the thoughts of those who preceded
him by some 180 vears, he must, certainly in any inquiry as to the
contemporaneous scope of the American Bill of Rights, distinguish

plaintiff claim his privilege sgainst self-incrimination. Finley was convicted in a trial in which
plaintiff testified for the prosecution. and Finley's convictinn was sustained on the ground that
he had counselled plaintiff to commit the offense. See United States v. Finley, 12 Bd, Rev.—
Jud. Council (27, 145 (Bd. of Review [951). After Finley's trial. the charges against the plaintift,
\hich had meanwhile been held in abeyance. were referred for trial, Captain Adams was then
assigned as plaintiff's counsel. He pleaded plaintiff guilty. did not present to the eourt-martial
matters that he later put into a clemency request, and submitted that clemency request too late.
Plaintiff in the Court of Claims contended that his representation by Captain Adams was
perfunctory in that he did not prepare the case and in that he did not present to the coure-martial
the one point of fact and the une point of law in plaintiff's favor. The court. however, rejected
plaintiff's assertion that he had been denied e ffective assistance of counsel in vialation of the sixth
amendment.

Similar conflict of interest on the part of counsel in a civil prosecution has resulted in the
setting aside of convictions. See, e.g., Glasser v. United States. 315 LS. 60 (1942): Craig v
United States, 217 F.2d 355 (6ch Cir. 1954). For the higher standard required of court-
appointed, as oppused to personally selected. counsel. see People v. Morris, 3 Tl 2d 437, 445,
452-33. 121 N.E.2d 810, 813, 819 (1974). The civilian Court of Military Appeals has. sincc,
repeatedly reversed convictions because of conflict of interest on the part of appointed counsel.
See,e.g., Unired States v. Grzegorezyk, 8 U.S.C. M. AL S71. 25 C.MUR. 75 (1938): United States
v. Lovetr. 7 U.S.C.M AL 704, 23 COMR. 168 (1957),

Rerivoski also contended in the Court of Claims that denial of his counsel's request for a copy of
the Board of Review opinion to id in preparing an appeal t the Judicial Council was a yiolation
of the fifth amendment—Dbut to no avail. Compare the holding as to right of aceess to files in
Gonzales v. United States. 348 U.S. 407 (195%)

SCam, Introduction to MATLAND, SFLECTED HISTORICAL F$54ys at xix (Cam ed, 1937,

81d. at xi.
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carefully between, on the one hand, those of its provisions that were
declaratory of principles generally accepted in the period from Sep-
tember 1787, when the Constitution was published by the Conven-
tion and the drive for enactment of a bill of rights began, to December
1791, when the first ten amendments became effective; and, on the
other hand, those provisions that marked a change in what was then
generally law,

Some of the amendments were declaratory only. Trial by petty jury
had been part of the common law for centuries {and was moreover
guaranteed by the Constitution proper),” presentment by grand jury
went even farther back,® the concept of due process of law stemmed
from Magna Carta,® and the guarantee of bail,!° the privilege against
self-incrimination,'! and the prohibition against double jeopardy '2
were, all of them, well settled in English law.

Other guarantees were more recent, and hence more precarious.
The limitation on unreasonable searches and seizures echoed Lord
Camden’s judgment in Entick v. Carringzon *® and recalled James Otis’
immortal argument against writs of assistance.!* The right to petition
for redress of grievances stood as a reproach to George III's cavalier
disregard of the colonists’ remonstrances. '3

Still other portions of the Bill of Rights were designed to correct
existing evils. The prohibition directed at an establishment of religion
was adopted at a time when state-supported churches were still far
from being an institution of the past,'® and when sectarian qualifica-
tions for state office still obtained.'” And the right to counsel guaran-
teed by the sixth amendment placed federal criminal prosecutions on a

TU.S. CONST. art. IIT, § 2; see 1 HOLDSWORTH, HISTORY OF ENGLISH Law 311-20(7th ed.
1956); PLLCKNETT. A ConcISE HISTORY OF THE COMMON Law 124-31 (5th ed, 1958)

81 HOLDSWORTH, 6p. cit. supranote 7, at 321-23; PLUCKNETT, 0. cit. supra note 7, at 428-29.

®See | HOLDSWORTH, op. cit. supra note 7, at 59-63.

19The right to be bailed in certain cases is as old as the law of England itself, and is explicitly
recognised by our earliest writers.” | STEPHEN, HISTORY OF THE CRIMINAL Law OF ENGLAND
233 (1883).

118 WIGMORE, EVIDENCE § 2250 (3d ed. 1940).

124 BLACKSTONE, COMMENTARIES *315, *335=37, *361; 2 HAWKINS, PLEAS OF THE CROWN
§15-24 (8th ed. 1824).

1319 How. St. Tr. 1029 (1765)

14 Paxton’s Case, Quincy 51, 55 (Mass. 1761).

19See 1 HOLDSWORTH, p. cit. supra note 7, at §17. The right to petition was confirmed in
paragraph § of the English Bill of Rights of 1689, 1 W. & M. 2d Sess., ch.2.

¢ Massachusetts did not withdraw state support from churches until 1833, by article XIof the
amendments to its constitution. See LEVY, THE LoW OF THE COMMONWEALTH aND CHIEF
JUSTICE SHAW 42 (1957); CuBB, THE RISEOF RELIGIOUS LIBERTY IN AMERICA 500, 515 (1902).

7 Such qualifications were not abolished in Connecticut until 1818, COBB, 0p. ¢it. supra note
16, at 513, nor in Delaware until 1831, &d. at 517, nor in Maryland until 1851, Compare MD.
CoNsT. declaration of rights art, xxxv (1776) with MD. CONST. declaration of rights art. 34
(1851}, printed in 3 Thorpe, The Federal and Szate Constitutions, H.R. Doc. No. 357, 59th Cong.,
2d Sess. 1690, 1715 (1909).
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fairer plane than most in England, where only persons accused of
treason could be defended by counsel, and that unly since 1696,'8
Persons charged in Fngland with felonies could not be defended by
counsel until 1836.'* many years in the futurc, Many states—though
not all—had rejected the British practice. By 1791, the rightto counsel
was extended by constitutions of seven states and the statutes and
practice in two others.?® Rhode Island, without a constitution, had
carly relaxed the traditional practice, although there does not appear
to have been a definitive statute on the point until late in the eighteenth
century.?! In Virginia and South Carolina, counsel were permitted by
statute, but only in capital cases.2? By 1796, Connecticut allowed
counsel in all cases as a matter of practice.?® [t is unclear whether
Georgia conferred the right before 1798,2% The federal Crimes Actof
1790, enacted by the same Congress that proposed the Bill of Rights to
the states, permitted counsel, and required counsel to be furnished on
request—but onlv in capital cases.®® Tt would therefore be a fair
summary to conclude that the sixth amendment, in so far as it granted
the right to counsel “in all eriminal prosecutions,” guarantced for all
time a right only recently won, and that not universally nor in all
cases.

When one examines the proposals for constitutional amendments
made by the several ratifying conventions, it is again important to
keep in mind the distinction between proposals that were declaratory
of existing law and those that sought changes thercin, This is particu-
larly important with respect to the numerous proposals regarding
military matters, because, to speak mildly, there existed in the late
1780's a considerable diversity of opinion regarding military policy.

18 ctof 1696. 7 & 8 Will, 3, ¢h. 3, § 1. Sir William Parkyns, tried for treason the day befure
this statute took effect, was not allowed counsel. Parkyns, 13 How. St. Tr. 63, 72-73 (1696).

¢ Actof Aug. 20, 1836, 6 & TWill, 4, ch. 114, For the earlier law, see 2 H AW RING, PLL s oF
THE CROWN $54-37 (3th ed. 1824).

20 See Powell v. Alabama, 287 U.S. 45, 61-62 (1932)

" The Rhode Island General Assembly on March L1, 166369 enacted “that it shall be
accounted and owned from heneeforth vatill farther order, the lawiul privilege of any person
that is indicted, to procure an attornye to plead any povnt of law that may make for the clearing
of his innocenyce.” 2. R.I. CoLoNisL ReCorDs 238-36, However. this provision was not
carried into the compiled Laws of R. 1. that were published in 1719, 1730, 1745-1746, and 1767

Ata trial of 26 pirates before a court of admiralty at Newport. R.LL, in 1723, there is no sign of
defense counse). Sce UPDIKE. MEMOIRS OF ThE RHODE ISLAND B4R 260-94 (1842)

Neither ARNOLD. A HISTORY OF THE §1 VT OF RHODE ISLAND AND PROVIDENGE PNt
TIONS (1860), nor BARTLETT INDENTO R ACTS ANDRFSOIVES, 1738 10 1RID (18361 lists any
Iaw relating to counse! in criminal cases. It would thercfore appear that the right-to-counsl
provision of the Declaration of Righrs in R.1. PUBLIC Laws 79, 80-81 (1798}, was not adopted
until 1798

22 Powell v, Alabama. 287 U.S. 45, 62 (1932)

2374, at 63 & n.”,

214 at 63

2 Act of April 30, 1790, ¢h. 9. § 29, 1 Srat, 118,
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Luther Martin left the Convention before it completed its work, and
then opposed the Constitution because, among other things, it pro-
vided for an army in time of peace;*® George Mason stayed to the end,
but refused to sign, for this among other reasons; 27 and from Paris
Jefferson urged a bill of rights which would afford “protection against
standing armies.”*® Accordingly, numerous amendments were pro-
posed either to prohibit a peace-time standing army altogether?® or
else to permit it only under strict limitations.®® None was adopted;
nevertheless, the unconstitutionality of a standing army in time of
peace was still asserted by libertarians in the Senate when the minis-
cule increases of 1789 and 1790 were under consideration.®!

There was diversit_v of view, also, concerning the status of the
militia, which—despite its somewhat less than glorious service during
the Revolution®2—was proclaimed to be “the Palladium of our secu-
rity.” 3% Militia sentiment was strong enough to insure inclusion of the

283 FARrAND. THE RECORDS OF THE FEDERAL CONVINTION 207 (1911); 12 DICTIONARY OF
AMERICAN BIOGRAPHY 344 {1933).

272 FARRAND, 9p. cit. supra note 26, at 640,

28 Letter From Thomas Jefferson to James Madison, Dec. 20, 1787, in 12 THE PAPLRS OF
THOMAS JEFFERSON 438, 440 (Boyd ed. 1953); Jefferson to Madison, July 31, 1788, in 13id. at
440, 442, 443; sce Dumbauld, Thomas Jefferson and American Constiturional Lave, 2]. Pus. L. 370,
383 (1953),

In view of the position taken by Martin, Mason and Jefferson, it seems difficult to support
without qualification the conclusion of Mr. Justice Harlan concurring in Reid v. Covert, 354
U.S. 1, 68 (1956), that what the Founders feared “was a military branch unchecked by the
legislature, and susceptible of use by an arbitrary executive power.”

24 Sce Rhode Istand proposed amendment XI1, in | ELLIOT, THE DERATES IN THE SEVERAL
STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 336 (2d ed. 1881)
[hereinafter cited as ELLIOT'S DEBATES],

49 Virginia and North Carolina proposed amendments against standing armies in time of peace
in the absence of a two-thirds vote by Congress. 3 ELLIOTs DEBATES 660 (Virginia, No. 9); 4 id.
at 245 (North Carolina, Na. 9). (All of the amendments proposed by the states, Rhode Island
only excepted. are conveniently collected in DUMBAULD, THE BILL OF RIGHTS AND WHAT IT
MEANS TODAY 173-205 (1957)). New York and Rhode Island had each declzred that standing
armies in time of peace were dangerous to liberty, and should therefore be avoided, except in
cases of necessity. | ELLIOT'S DEBATES 328 (New York); [ 4. at 335 (Rhode Island).

BITHE JOURN AL OF WILLIAM MaCLAY 221, 235 (1927 ed.). Maclay was a Senator from
Pennsylvania.

32+ To place any dependence upon Militia, is, assuredly, resting upon a broken staff.” Letter
From George Washington to the President of Congress, Sept. 24, 1776, in 6 THE WRITINGS OF
GEORGH WASHINGTON 106, 110 (Fitzpatrick ed. 1932), “[I)f I was called upon to declare upon
Oath, whether the Militia have been most serviceable or hurtful upen the whole; I should
subseribe to the latter,” 64d. at 112,

Here [ expect we shall be told that the militia of the country is its natural bulwark, and
would be at all times equal to the national defence. This doctrine, in substance, had like
to have lost us our independence. It cost millions to the United States that might have
been saved. The facts, which from our own experience forbid a reliance of this kind,
47 00 TECENt fo Permit us 1o be the dupes of such a suggestion.

TrE FEDERALIST No. 25, at 122 (Beloff ed. 1948) (Hamilton).
33 Letter from George Washington to the Governors of the Several States, June B, 1783, in 26
THE WRITINGS OF GEORGE WASHINGTON 483, 494 (Fitzparrick ed. 1932).
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militia clause.®* which embedded in the Constitution a system of
divided military control that has plagued American military organiza-
tion ever since and that cannot be said to be satisfactorily solved even
vet; % and also to effect adoption of the second amendment.3® a
portion of the Bill of Rights that now and for some generations past has
been solemn nonsense—and a dead letter.37 Yet, ironically enough,
the very exaggerations of the militia opponents of the new Constitu-
tion demonstrate the validity of—and were employed to justify—one
of the most striking extensions of federal control, the regulation by
Congress of the composition and jurisdiction of courts-martial of
militia (now National Guard) not in federal service.3®

Additionally, we must be circumspect in examining the Continen-
tal articles of war?®® when seeking to ascertain the constitutional rights
of the officers and soldiers subject thereto. Secretary of War Knox
immediately recognized in August 1798 “that the change in the Gov-
ernment of the United States will require that the articles of war be
revised and adapted to the constitution.” #¢ Congress, the following
month, simply continued the Continental articles in foree, without
more.*! Inthe spring of 1790, they were re-enacted, “as far as the same

3#US. Const,oare, 10§ 8 els. 15-16

2% See Wiener, The Militiq Clause of the Constizugion. 54 HARv. L. Rrv. 181 (1940). For a
proposal subsequent to the date of the cited artiele, see the CovITTEE GN Clunnas CuMpo-
NENTS, RESERVE FORCES FOR NATION 81 SFCURTTY (1948). whose recommendations were
successfully opposed by the National Guard,

84 well regulated Militia, being necessary to the sceurity of a free State. the right of the
people to keep znd bear Arms shall not be inringed

37 See United States v. Miller, 307 U.S. 174 {1939) (not violated by tax laid on shotguns):
Robertson v. Baldwin. 165 U.S. 275, 281-82 (1897} dictum) (not violated by law pmhlhmngrhc
carrying of concealed weapons).

32 U.8.C. §§ 326-33{Supp. V. 1958), which derive from §§ 10208 of the National Defense
Actof 19186, ch. 134, 39 Stat. 208; see HLR. Ri'p. No. 297, 64th Cong.. Lst Sess. 2(1916): “The
framers of the Constitution evidently intended that the militia provided for in that instrument
shoud be a national force and never had any doubt that Congress had full power to make it so.”
The teport cites Patrick Henry in 1787: * Your militia is given up to Congress . . . [A}ll poswer
will be in their own possession. By this, sir. you sce that their control aver our last and best
defence is unlimited.” 3 ELLIOT'S DYBATLES 51, 8

Note also thar an amendment proposed by Virginia and North Carolina, that the militia
*when not in the actual service of the United States, shall be subject only to such fines, penalties.
and punishments, as shall be directed or inflicted by the laws of its own stare,” 3id. at 660: 4:d. at
245, and similar amendments proposed by Pennsylvania, 2id. at 546, and New York, 2id. at
406, all failed of adoption,

Additional references are Wiener. supra note 35, at 21215

#¥The Continental Articles and Rules for the Better Government of the Troups were adopted
on September 20, 1776, § JOUR. CONT, CONG, 788 (1776). Section XIV thereof was repealed.
and certain new articles adopted, on May 31. 1786. 30 JoUR. ConT. CoNG. 316 (1786)

Articles of war in effect before 1806 will be cited to WINTHROP, MILITARY LAt aND
PReCEDENTS (21d ed. 1896) [hereinafter cited as WINTHROP]. where the military codes through
1874 are conveniendy assembled. This work is available in 2 1920 War Department reprint
which indicates the pagination of the original second edition,

40 1 AMERICAN STATE PAPrRS MILITARY AFFAIRS 6 (Lowrie & Clarke eds. 1832) [hereinafter
cited as AM. ST, Pap. MIL. AFF L

41 \ct of Sepr. 29, 1789, ¢h. 25, § 4. 1 Srar. U6
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may be applicable to the constitution of the United States,”*? a
generalization that said very little, and that little as unhelpful in 1790,
before ratification of the Bill of Rights, as when, after ratification, it
was repeated with reference to the Army Articles in 17954% and
1796** and to those of the Navy when the Continental Articles for the
Government of the Navy were revived in 1797.4% The first complete
military codes under the Constitution were those for the Navy, in
1799 and 1800, followed by one for the Army in 1806,%¢ almost
seventeen years after Secretary Knox had first called attention to the
need for a revision.

One final point must be kept in mind at the outset. We are seeking to
discover common understanding at a time when the scope of federal
military law was exceedingly limited. It applied to a mere handful of
individuals, all of whom were soldiers by choice,*’ and for the most
part it denounced only offenses that were not punishable in courts of
common law,

First, the scope of federal military law in 1789-1791 was extreme-
Iy narrow in terms of the numbers affected thereby, President
Washington transmitted to the Senate in August 1789 a statement
from Secretary Knox showing that the troops in active service came to
672, and that there were wanting 168 “to complete the establish-
ment.”*® By December 1792—after the disastrous defeats suffered
by Harmar and St. Clair at the hands of the Indians—the authorized
total was only §,120.4% But this was a paper figure; the actual total, as
late as two years afterwards, was only 3,692.5°

It is true that every state had its militia, in numbers that were
impressive,5! whatever might be said of its martial effectiveness.
Militiamen when on duty were subject to state military codes of
varying degrees of rigor.?? Except in instances of insurrection or when

42 act of April 30, 1790, ch. 10, § 13, 1 Stat. 121.

48 Act of March 3, 1795, ch. 44, § 14, | Stat, 432

4 Act of May 30, 1796, ch. 39, § 20, 1 Stat. 486.

5 st of July 1, 1797, ch. 7. § 8, 1 Stat, 525.

**See pp. 181-88 infra.

*?There was no national draft act until the Civil War. Act of March 3, 1863, ch. 75, 12 Stat.
731. Conscription measures were considered late in the War of 1812, see 1| AM. ST, Pap. MIL.
AFF. 515, but none was adopted, UPTON, THE MILITARY POLICY OF THE UNITED STATES 123
(1912),

%1 Av. ST. Pap. MIL. AFF. 6.

%1 44, at 40.

30UpTON, THE MILITARY POLICY OF THE UNITED STATES 83 (1912).

#11n the earliest militia return extant, dated January 1803, President Jefferson submitted to
the House of Representatives the numbers of the militia in Massachusetts, Connecticut, Pennsyl-
vania, Virginia, South Carclina, Georgia, and Mississippi Territory. 1 AM. 8T, PaP, MiL. AFF.
159-62. This showed 31 major generals, 91 brigadier generals, 14,992 other officers, and
273,003 enlisted men.

5% Afrer the passage of the federal Militia Act of May 8, 1792, ch. 33, 1 Stat. 271, almost every
state revised its militia laws to conform. See, e.g., [ CONN. STAT. tit. CXIL, at 495 (1808); 2
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called into the service of the United States, the militia were liable for
only a few days of exercise each year.>® The fine levied on enlisted
men for nonappearance might be collected administratively, or by
court-martial, or by a military court for the levying of fines, or even
before a justice of the peace;>! provisions varied from state to state,
though the fines were invariably enforced by civil process.>® The few
trials of officers turned on disobedience of orders and on the terms of
official communications made to superiors *® in an age of exaggerated
punctilio, when the low boiling point of a military temper was in-
tertwined with honor itself.?” But, except for the annoyance over the
militia fines increasingly felt by the urban male population in the
second quarter of the nineteenth century,*® it is fair to say that the
impact of state military law on the population was substantially
nonexistent.

Second. the punitive articles of war in force from 1786 to 1806 were
aimed, for the most part, only at military offenses—desertion,?®
absence without leave in numerous aspects,®® mutiny,®' war of-

Laws Del, 1777-1797, ch. XXXVT {1797} Act of Dec. 14, 1792, Dig. Laws Ga. No. 468
(Watkins 1800).

See also Act of July 25, 1788, | Statutes of Ohio and the Northwestern Territory 92 (Chase
1833} Act of Dec. 13, 1799, 14d. at 248-56 (militia laws of the Northwest Territory),

8 Sce,e.g.. statutes cited note 52 supra. See also Mook, Training Day in New England, 11 Nen
ENG. Q. 675 (1938).

S Kentucky and Virginia had military courts for the assessment of fines. See 1 Ky. Laws
1799, ch, CXIV. § 4, at 425; V'a, Acts of 1792, ch. TV, § XXXIV. New Jersey and Pennsylvania
provided mixed courts composed of civil and milirary officials to hear appeals from administra-
tive assessments of fines. See Actof June 13, 1799, § XI. N.J. Laws Rev. 440 (Patterson 1800): 3
Laws Pa. ch. CLXX VI (Dallas 1793), Massachusetts provided that fines for neglecting to appear
and for disorderly behavior would be collected after conviction before a justice of the peace.
Mass. Laws May Sess. 1793, ch. 1, §§ 19, 22. In the Northwest Territory, fines were collected
by a tribunal designated a “court of inquiry and assessment of fines.” Actof Dec. 13, 1799, § 23,
1 Statutes of Ohio and the Northwestern Territory 250 (Chase 1833).

55 See, e.g., statutes cited note 52 supra. See also Houston v. Moore, 18 U.S. (5 Wheat.} |
(1820% Martin v. Motr, 25 U, S, (12 Wheat.) 19 (1827),

38 See the four trials of officers of the Massachusetts Militia printed in THE MiLITIA REPORTFR
(Boston 18101 See also TRIAL BY & COURT MARTUAL OF LIFUT. COL. GRENVILLE TEMPLL
WINTHROP (1832); SMITH, REPORTS OF DECISIONS IN THL CIRCUIT COURTS MARTIAL (Port-
land, Me. 1831)

57T heir day was one when the chastity of a gentleman’s honor was thought ta hover precariously
on the brink of violation, to require a jealous and vigilant guard lest it suffer, without adequate
defense, the taint of impugning rape. Jackson. Scott, Brow n, Gaines, and Macomb were, after all,
bur true products of their times, Intensely jealous of their hard-won honors, fiercely ambitious for
further renwn, they came inevitably to regard onc another as rivals rather than comrades, Tn vield
one jot or tittle of prerogative was to compromise one's honor,

ELLIOT, WINFIFLD SCOTT: THE SOLDIFR AND THE MaN 257 (1937).

3¢ See London, The Militia Fine, 18301860, 15 MILITARY AFFAIRS 133 (1951).

59 Rules and Articles for the Better Government of the Troops § 6, arts. 1. 3(1776) [hereinafter
cited as Arts. of 1776). printed in WINTHROP *1492.

B0 Arts, of 1776, § 6, art, 2, § 13, arts, 1-4, printed in WIN'THROP %1492, *1495-96,

SLArts. of 1776, § 2, arts. 3-4, printed in WINTHROP *1490.
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fenses,®? making false official statements or certificates.®® The forego-
ing were not criminal at common law, and common-law felonies,
except in so far as they were comprehended within larceny or embez-
zlement of military stores,®* rioting,%® or in the general articles de-
nourncing “al! crimes not capital” and conduct prejudicial to good
order®® or unbecoming an officer,®” were not mentioned. To the
contrary, the articles provided that, where military personnel were
accused of committing offenses “punishable by the known laws of the
land,” their commander was required, under pain of being cashiered,
“to use his utmost endeavors to deliver over such accused person or
persons to the civil magistrate,” %

The foregoing must be emphasized, lest we be led to import into a
consideration of the common understanding of 1787-1791 the vastly
different situation of today.

At the peak of the World War II mobilization, when some
12,300,000 persons were subject to military law $*—almost as many as
the entire population of the country in 18307°—the armed forces
handled one third of all criminal cases tried in the nation.” Selective-
service legislation produced over ten million men directly 7% and as-
suredly stimulated hundreds of thousands to enter the service on their
own. As of 1952, one ninth of the nation’s crime potential was to be
found in the armed forces,” and while the troop population today
reflects the post-Korean demobilization and is smaller by about one
third,™ it is still substantial.

Moreover, the scope of offenses triable by courts-martial has been
gradually but steadily broadened. Originally it was held that the
phrase “to the prejudice of good order and military discipline” in the
general article ”® modified the words “all crimes not capital” as well as

2 Arts,
89 Arts,
84 Arts,

§ 13, arts. 12-15. 17-22, printed in WINTHROP *1496-97,
§ 4, arts. 45, § 5, art. 1, printed in WINTHROP *1491-92,
6, § 12, arts, 14, printed in WINTHROP *1494-95.

85 Ans. of 1776, § 7, art. 4, § 13, art. 11, printed in WINTHROP *1493, 1496,

88 Arts. of 1776, § 18, art. 5, printed in WINTHROP *1503.

87 Amendments of 1786 to the Rules and Articles for the Better Government of the Troops
1776) art. 20 [hereinafter cited as Amends. of 1786), printed in WINTHROP *1506-07.

® Arts. of 1776, § 10, art. 1, printed in WINTHROP * 1494,

8 THE WORLD ALMANAC 742 (1958).

™ The figure for the 1830 census was 12,866,020 THE WORLD ALMANAC 258 (1958)

"1 Karlen & Pepper, The Scape of Military Justice, 43 J. Crint. L., C. & P.S, 285, 297 (1952),

2THE ARMY ALMANAC 845 (1952).

"#Karlen & Pepper, supra note 71, ar 298

"#The peak strength of all the services during the Korean hostilities, at June 30, 1953, was
3,555,054 See [Jan.~June 1933] SECRETARY OF DFFENSE SEMIANN. REP, 99, 170, 254, The
programed strength for June 30, 1958, was 2,608,000 Progress Reports and Statistics Office,
Office of the Secretary of Defense, Actual and Projecred Active Duty Military Strengeb, March 21,
1938,

3 Arts. of 1776, § 18, art, 5, printed in WINTHROP * 1503; Art, War 99 of 1806, 2 Star. 371

(now Uniform Code of Military Justice art. 134, 10 U.5.C. § 934 (Supp. V, 1958) [hereinafter
cited as UCM]]).
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the expression “disorders and neglects,” ® so that when a crime was
committed against a person wholly unconnected with a military ser-
vice, and no military order or rule of discipline was violated in and by
the act itsclf, such act would not constitute a military offense, ™
Otherwise stated, the general article did not confer a general criminal
jurisdiction.™ But if the offense was committed while the soldier was
in uniform. or in a place where civil justice could not conveniently be
exercised, the transgression was held to be a military one; ™ and the
broader construction was sustained by the Supreme Court in two
cases involving sentinels.® In 1863, common-law felonies, including
capital ones, were expressly made punishable in time of war.# Next,
beginning in 1916, common-law felonies were made military offenses
at all times,%? cxcept that murder and rape committed within the
continental United States in time of peace could not be tried by
court-martial.®® In time of peace, soldiers accused of civilian offenses
were still required to be turned over to the civil authorities on re-
quest.® Finally, in 1951, the Uniform Code of Military Justice re-
moved all existing limitations so that even murder and rape committed
by military personnel in the United States were made triable by
court-martial at all times; ® and the matter of deli\'ery to the civilian
authorities was left to regulation. ®® That is the present law, although
by agreement between the Secretary of Defense and the Attorney
General the scope for the exercise of military jurisdiction when con-
current with federal criminal jurisdiction has been curtailed.®”

So much for essential background. It remains to consider, in the
light of materials contemporaneous with the period under
investigation—or at least contemporaneous with the lives of the
Founders—the actual scope of particular provisions of the Bill of
Rights which on their face might be thought applicable to persons

O DIGHSTOF THE OPINIONS OF THE JUDGE ADVOCATE GENFRALOFTHE ARMY 67, 7 2(1895),

1. at 68-6Y. T 3, The cacliest restriction is found in a ruling by General Macomb, then
commanding the Army, at a time when there were no judge advocates in the service. General
Order 22 of 1833 [General Orders of the Army hercinafrer cited as G.O.. with date]

216 OPS, ATT'Y GEN. (1880) (dictum). For recent reappearances of the older view, see
United States v. Grasso, 7 U.S.C. M. A. 566, 23 C.M.R. 30¢1957) United States v, Williams, 8
U.S.C.M AL 325, 24 CALR. 135 (1957): United States v. Girtens, 8 U.S.C. M. A, 673, 13
C. MR, 177 (1938).

" See WINTHROP * 1123-26.

*OLx parte Mason, 105 U.S. 696 (1881} Grafton v, United States, 206 U.§. 333 (1907).

et of March 3, 1863, § 30. REv. STAT. § 1342, art. 58 (1873),

82 Articles of War of 1916, ¢h, 418, § 3, art, 93, 39 Stat. 664,

S3Are War 92 of 1916, 39 Stat. 664

S Art, War 7+ of 1916, 39 Stat, 662.

S UCM] arts, 118, 120. 10 U.S.C, §§ 918, 920 (Supp. V. 1938),

EUCM] art 14a). 10 US.C. § 814(a) (Supp. V. 1938)

#7 Army Regs. 22-160. Oct, 7, 1955, of Ut Berveen the
Departments of Justice and Defense Redating ro she Prosecution of Crimes Over Which tbe Teio Departments
Have Concurrent Jurisdicrion, signed July 19, 1955
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subject to military law. The present article will consider the first
military codes enacted by Congress, within fifteen years after ratifica-
tion of the Bill of Rights, in an endeavor to ascertain how its guaran-
tees were applied to military legislation. Next, there will be set forth
the results of an intensive examination of the actual practice as to the
right to counsel in trials by court-martial, with particular reference to
cases that were reviewed and acted on by Presidents Madison,
Monroe, and J. Q. Adams. Finally, there will be taken up, somewhat
more briefly because the materials are scantier, the legislation and the
practice in respect of the remaining guarantees.

II. THE FIRST MILITARY CODES UNDER THE
CONSTITUTION

A. ARTICLES FOR THE GOVERNMENT OF THE NAVY

The last Continental frigate was sold in 1785,5% and no measure for
anavy for the new republic was enacted until 1794.,%° Even so, it was
not until 1797 that Congress undertook to subject the new naval force
to the Continental Articles for the Government of the Navy, “as far as
the same may be applicable to the constitution and laws of the United
States.”*® The Continental Navy Articles, adopted in November
1775,°* like those for the Army adopted in September 1776,%2 had
been drafted by John Adams.*®

The earliest naval affairs were directed by the War Department,®*
but, when the quasi-war with France loomed, were placed under a
newly created Navy Department.Qs Its head in November 1798,
stating that the existing articles were “extremely defective,” requested
Captains Barry, Truxton, Dale, Decatur, and Tingey to “report a
proper system,” ¢ Shortly thereafter, on January 23, 1799, Josiah
Parker of Virginia introduced a measure in the House, and, “stating
the bill was very long, and related entirely to the government of the

SPKNOX, A HISTORY OF THE UNITED STATES Navy 44 (1948 ed.).

®2 Actof March 27, 1794, ch. 12, | Stat. 350; see Smelser, The Passage of the Naval Act of 1794,
22 MILITARY AFFAIRS 1 (1958),

% Act of July 1, 1797, ch. 7, § 8, 1 Stat. 525,

13 JoUR. CoNT. CoNG. 378-87 (1775).

25 JoUR. CONT, CONG. 788 (1776), printed in WINTHROP * 1489,

93 See 3 WORKS OF JOHN ADAMS 6869, 8384 (C.F. Adamsed. 1851) (Army articles); 1id. at
188; 3 JorR. CoNT. CONG. 277 (1775) (Navy articles)

B KNOX, 0p. ¢it. supra note 88, at 46; see | AMERICAN STATE PAPERS NAVAL AFFAIRS 6-56
(Lowrie & Franklin eds. 1834) [hereinafter cited as AM, ST. Pap. Nav. AFr.].

5 See Actof April 30, 1798, ch. 35, 1 Stat, 553; Albion, Te First Days of the Navy Department,
12 MILITARY AFFAIRS 1 (1948).

# Letter from Secretary of the Navy to Capt. John Barry, Nov. 29, 1798, in NavaL
DoCUMENTS, Quasl-WAR WITH FRANCE, OPERATIONS Nov, 1798-Mar. 1799, at 55-36
(1935),
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Navy, he did not think it necessary to detain the House in reading
.97

The bill passed both Houses without a word of recorded debate,
and without any notation of specific amendments in the journals; it
became law on March 2, 1799.%8 Much of the act follows the Conti-
nental articles closely, substituting only the Secretary of the Navy for
Congress, and the ships of the United States for those of the thirteen
United Colonies. Some of the articles simply regulate matters of
housekeeping on shipboard.®® The only common-law offenses men-
tioned are stealing, embezzlement, murder, robbery, and theft,'®®
Article 46, stating that “all faults, disorders and misdemeanors which
shall be committed on board any ship belonging to the United States,
and which are not herein mentioned, shall be punished according to
the laws and customs in such cases at sea,”'°! recalls in its generality
the ancient grants of jurisdiction to the English Court of Admi-
ralty. 12

This act of 1799 “for the Government of the Navy™ appears to have
been deficient in practice, as it was followed in little more than 2 year
by an act “for the better Government of the Navy.”t® The purely
regulatory provisions were dropped and the duties of crews in combat
were spelled out in more detail. The common-law offenses mentioned
were murder. embezzlement, and theft; % frauds against the United
States and the burning of public property were made punishable; '
the general article was continued in substance,'®® and it was further
provided that “all offences committed by persons belonging to the
navy while on shore, shall be punished in the same manner as if they

97 ANNALs OF CONG. 2753 (1799)

s Aet of March 2, 1799, ch. 24, | Stat. 709, For the completely unilluminating legislative
history, see 9 ANNaLs OF CONG, 29359, 2985 (1799) (House); 3 H.R, JOUR. 487. 401, 498, 502
(1799) 8 ANNALS OF CONG, 2230, 2232 {1799) (Senatc) 2 8, JUUR. 397 (1799}

%Eg. art. 15, 1 Star. T10:

A convenient place shall be set apart for the sick or hurt men, to which they are to be
removed wich thier hammocks and bedding. when the surgeon shall advise the same to be
necessary, and some of the crew shall be appuinted to attend them, and keep the place
clean;—cradles and buckets with covers. shall be made for their use, if necessary.

197 Are. 21, | Star. 711 (stealing or embezzlement of stores): art. 29, 1 Stat. 712 (murder); art.
30, 1 Star. T12 (robhery and thefth art. 40, 1 Stat, 713 (embezzlement).

101 Srar. 13,

192 See | HOLDSWORTH, HISTORY OF ENGLISIT Liaw 331, 535 (Tth ed. 1956),

195 Acr of April 23, 1800, ch. 33, 2 Stat. 45. Again, there were no recorded debates, and no
entries in the journals setring forch the text of amendments. See 10 ANNALS OF CONG, 65536,
673-74 (1800) (Housek 1044, at 151, 159, 162 (1800) (Senate); 3 8. JOUR. 72. 73, 76 (1800).

124 Apr. XXI (murder), art. XXIV (¢embezzlement), art, XXVT (theft). 2 Stat, 4§

195 Aet, XVIIL. 2 Stat. 47 (frauds against the U.S.); art. XXV 2 Stat. 48 (burning of public
property).

208 Al crimes committed by persons belonging to the navy, which are not specified in the
foreguingarticles. shall be punished sccording to the laws and ¢ustums in such cases at sea.” Art,
XXXIL 2 Star. 49.
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had been committed at sea.” !°7 Perjury before naval courts-martial
was left to be punished in the civil courts.*®® The 1800 Articles for the
Government of the Navy appear to have worked satisfactorily, for no
new compilation was enacted until 1862,1%¢

B. ARTICLES OF WAR

As has been pointed out, the Continental Articles of War were
several times re-enacted after 1789, on three occasions “‘as far as the
same may be applicable to the constitution of the United States.” 11°
And, as the Army was from time to time enlarged under the impact of
Indian troubles, the new troops were specifically made subject to the
existing articles.'** The power to approve death and dismissal cases,
which the 1786 amendments to the Continential articles had lodged in
Congress,112 was in fact exercised by the commanding general in the
early 1790’s.1*3 In 1796, Congress vested in the President the powerto
act on general-officer cases at all times and on death and dismissal
cases in time of peace.!** The latter two classes received presidential
action thereafter,’*® and in 1802 the President’s authority was ex-

LT Are. XVIL 2 Stat, 47,

198 Art, XXXVII, 2 Star. 50.

199 Act of July 17, 1862, ch. 204, 12 Stat. 600.

W0See pp. 176-77 supra

11F.g.. Actof March 3, 1795, ch. 44, § 14, 1 Stat. 432; Actof May 28, 1798, ch. 47, § 2, 1
Stat, 358, Act of March 2, 1799, ch. 31, § 3, | Sat. 7

112 Amends. of 1786, art. 2, printed in WINTHROP *1504. The 1786 articles were contem-
poraneously referred to as articles “of the Appendix to the Rules and Articles of War.” See, e.g.,
General Wayne's Orderly Book, 34 MICH. PIONEER AND HIST. COLL. 341, 397 [hereinafter cited as
Wayne Orderly Book]; General Wilkinson's Order Book, 1797-1808, 312 (ms. in National
Archives Record Group 94, Entry 44) [hereinafter cited as Wilkinson Order Book].

1138¢e G.O., H.Q. Pittsburgh, July 30, 1792, Wayne Orderly Book 354 dismissal of an
officery; G.Q., H.Q. Hobson’s Choice, Sept. 10, 1793, id. at 475-76 (dismissal of officers);
G.O., H.Q. Green Ville, May 6, 1795, id. at 608 (same); G.O., H.Q. Green Ville, Nov. 28,
1795, id. at 654-57 (same). The instances of approved death sentences, principally for aggravated
desertion, but for other offenses as well, are too numerous to be separately listed.

Before Wayne took the field, Brig. Gen. James Wilkinson forwarded 1o Secretary Knox an
officer case involving a sentence of dismissal. Letter From Gen. Wilkinson to Secretary Knox,
March 14, 1792, in | WILKINSON, MEMOIRS 1stapp. 45 (1810). (This is a wholly different work
from Wilkinson's Memoirs of My Own Times, published in 1816.)

Afterwards, on Dec. 29, 1792, Wilkinson wrote the Secretary to say that a general court-
martial should be held where he was stationed. /4. at 100. When Knox inquired about the
matter, Gen. Wayne replied, “Gen, Wilkinson has long since been Authorized to convene &
hold General Courts Martial in all cases & to decide upon them (except where the life or
dismission from service of a Commissioned Officer is concern'd, in that case ] have directed him
to transmit the proceedings of the Court or Courts—for my decision.” Letrer From Gen. Wayne
to Secretary Knox, March 1, 1793, in 2 Campaign Into the Wilderness: The Wayne-Knox-
Pickering-McHenry Correspondence 38 (Knopf ed. 1935).,

114 Act of May 30. 1796, ch. 39, § 18, 1 Star. 485.

115 Gee the following instances of presidential action: G.O., H.Q. D'Etroit, June 29, 1797,
Wilkinson Order Book 38-39 (death sentence); G.O., H.Q. New Orleans, Jan. 11, 1807, id, at
679 (same); G.O., H.Q. Washington, Aug. 22, 1800, id. at 248 (dismissal of officer confirmed);
G.0.,H.Q. Fort Adams, Jan. 14, 1802, i, at 373 (dismissal disapproved); G.O., H.Q. Grind
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tended to include time of war as well as time of peace.''® Bur a
complete revision of the Articles of War was still four years away.
The first such revision, presented in the House by Mr. Varnum of
Massachusetts on March 8, 1804,''7 had a short life. When its sponsor
read proposed article 3, which modified the existing provision against
officers or soldiers who “shall presume to usc traiterous or disrespect-
ful words against the authority of the United States in Congress
assembled,” *® 5o as to include also the President. the Vice-President
and Congress within its terms, he ran into a hornet’s nest. Mr.
Nicholson of Maryland, a staunch Jeffersonian,
said it was not his wish to fence round the President, Vice Presi-
dent, and Congress, with a second sedition law . If the officers of the
Army conduct themselves improperly it is in the power of the
Executive to punish them. They can be removed at the will of the
President, or by a Court Martial. Besides, I do not understand the
section. What is the meaning of ‘traitorous words,’ used against the
President, Vice President and Congress. I know of no traitorous
words that can be so used. There are none such to be found in the
Constitution.

His motion to strike carried, the Committee of the Whole refused to sit
again, and that was the end of the matter in that session.''?

Mr. Varnum was somewhat more fortunate in the Second Session
of the Eighth Congress. Together with Tallmadge of Connecticur,
Paterson of New York, Clay of Virginia, and Butler of South
Carolina—who were, all but the chairman, Revolutionary
veterans 12°—he was named to a Committee to revise the rules and
articles for the government of the Army of the United States; a bill was
reported; and it duly passed the House, this time with no recorded
discussion, and, according to a contemporary, w ithout being read. 121

In the Senate, however, the measure’s deficiencies attracted John
Quincy Adams of Massachusetts, who wrote:

Its defects of various kinds were numerous, and among the most
conspicuous was a continual series of the most barbarous English

Stone Ford on the Bayou, Pierre, Feb. 7, 1802, 12, at 378 (dismissal confirmed); G.O., H.Q
Fort Adams, March 26, 1802.i4. at 380 (dismissal disapproved): G.O.. H.Q. Washington. June
20, 1804, id. at 475-78 (same).

118 Act of March 16, 1802, ch. 9, § 10, 2 Srat, 134,

By § 21 of the same act. 2 Stat. 136, the President was also authorized to appoint the judge
advoeate of every general court-martial, and “in cases where the President shall not have made
such appointment, the brigadier-general or the president of the court may make the same.”

BT13ANNALS OF CONG, 1123 (1804),

1A Ares. of 1776, § 2, art. 1, printed in WINTHROP *1489

H1¥13 ANNALS OF CONG. 1190-91 (1804).

12U See 18 DICTION ARY OF AMERICAN BIOGRAPHY 284 (1936); 1444, at 292 (1934); 4id. av 181
(1930 3 id. ar 368 (1929).

211 MEMOIRS OF JOHN QUINCY ADAMS 338 (C.F. Adams ed. 1874) [hereinafter cited as ]. Q
ADaMS]. Buz see 14 ANNars OF CONG. 807, 835-36, 838-39 (1804),
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that ever crept through the bars of legislation. In many instances
the articles prescribing oaths, and even penalties of death, were so
loosely and indistinctFy expressed as to %e scarcely intelligible, or
liable to double and treble equivocation. Besides this, there were
many variations from the old Articles, which 1 did not approve,'2?

If Senator Adams knew that his esteemed father, the ex-President,
had submitted the bulk of the existing Articles of War in 1776,'® he
did not confide that fact to his diary. He noted only that General
James Jackson, Senator from Georgia, who had reported the House
version,'2? became so annoyed over Adams’ insistence on taking up
the bill article by article and over the latter’s offer of so many grammat-
ical amendments, that, in a fit of pique, he successfully moved to
recommit the measure to Senator Adams,'®® .., to a committee of
which Adams was chairman.'?® The latter wrote:

Yet I should have been ashamed hereafter to read in the statute
books a law upon so important a subject, so grossly and outra-
geously defective and blundering in every part of its composition as
this, with the consciousness that 1 had been a member of the
legislature which enacted it. It was impossible to attempt any
amendment without raising General Jackson’s temper, 27

Three days later, Adams consulted the Secretary of War respecting
the Articles of War; that worthy, the notoriously inept Henry
Dearborn, “did not appear himself to know the object of some new
regulations introduced into the bill.” 28

On January 30, another short-tempered General Jackson entered
the discussion; there was received in the Senate a remonstrance of
some seventy-five Tennessee citizens and militia officers, headed by
Major General Andrew Jackson. The document protested the case of
Colonel Thomas Butler, a doughty adherent of the queue, who, refus-
ing to obey General Wilkinson’s order requiring all military men to
crop their hair, had been, at the latter’s behest, tried, convicted,
reprimanded, and ordered to comply; the prayer of the petition was
that Congress would make some regulation to exempt the militia from
such an order.'?® This petition was referred to Adams’ committee. 30
General Wilkinson, then commanding the army, had in fact ordered

1221 1. Q. ADAMS 338.

123 See nate 93 supra.

124 See 3 8. JoUr. 432 (Jan. 10, 1805)

125 See | J. Q. ADAMS 339,

1260hid.; 3 8. JOUR. 440 (Jan. 25, 1805). The other members of the committee were Wright of
Maryland end White of Delaware,

127) J. Q. ADAMS 339.

128 Ibid.

281 AM. ST, Pap, MIL. AFF. 173-74; 1 J. Q. ADaums 340; PLUMER, MEMORANDUM OF

PROCEEDINGS IN THE UNITED STATES SENATE 1803-1807, at 261 (E. S. Brown ed. 1923)
130 Jhid
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Colonel Butler to trial by a second court-martial for the latter’s con-
tinued refusal to cut off his queue.!®* Nonetheless, Wilkinson—
characteristically ready to play both sides—visited the committec,
“offered an Article ready drawn to exempt the militia from the rules of
uniform,”*#2 and, ten days later, submitted to the committee his own
revision of all the Articles of War.'®® On February 25, Senator Adams
reported the House bill with amendments,'3* but, this being the time
of the final vote on the Chase impeachment, 3% the measure was. two
days later, postponed to the next session.!®6
Four days after the Ninth Congress met, the sponsors of the revi-
sion returned to the attack, On December 6, 1805,
Mr. Varnum said it would be recollected that the rules and
regulations for the government of the Army had never been revise
since the era of the present Government; and that consequently the
rules and regulations established during the Revolutionary war still
continued in force, though our circumstances had materially
changed. From the present aspect of affairs, he thought it became
necessary that a revision should take place, that they mi%}}t be
adapred to the provisions under the present Governmenr. ™7

The provisions that were then to become law within four months
were not only the first comprehensive code enacted for the army
under the Constitution, but the last for the next 110 years.'®® It is of
course not surprising that the members of the Ninth Congress failed to
foresee the longevity of their creation, though it is perhaps passing

131 Winthrop said of the Tennessee remonstrance that “this appears to have been the end of the
matter,” WINTHROP * 888, But subsequent research has indicated that Butler was tried again:
that he was sentenced to forfeit command, pay, and emoluments for nwelve months: and that he
dicd of yellow fever chirteen davs before the second sentence was approved, Jacoss, Tii
BrGINNING OF THE U8, ARMY. 1783-1812. at 262 (1947} JacoBs, TARNISHID WARRIOR:
MAJOR-GENERAL JasFEs WILKINSON 200-01 (1938)

The proceedings in Colonel Butler's first trial are announced, from Headquarters at New
Orleans. in a General Orderof Feh. 1, 1804. Wilkinson Order Book +48-36, Those of his sccond
trial appear in G.O., H.Q. St. Louis. Sept. 20, 1805, id, at 763-65. The original hair-curting
order, H.Q. Pirtsburgh. April 30, 1801, is as follows: “For the accommodation, comfort &
health of the Truops, the hair is to be croped [sic] without exception & the General will give the
example.” 7d. at 322

1921 Q. Anads 342,
1981 4. at 349.
1343 8. JOUR. 460 (1805},
133 8ee 3 BEVIRIDGH, LIFe OF JOIIN MARSHALL 197-220 (1919)
283 S JOUR. 461 (1803)
715 ANNALS OF CONG, 264 (1805).
128 The next important revision wes the 1916 Articles of War, Actof Aug. 29, 1916, ch. 418, §
\ 39 Stat. 650, See S. Rrp. Nou, 130, 64th Cong.. Ist Sess. 17 (1916):
The Articles of War as a code have nor been comprehensively revised by Congress
since 1806, the so-called revision of 1874, being limited to the elimination of
redundant provisions, the supplying of obvious omissiuns, the reconciling of con-
tradictions. and the curing of imperfections in form and language. Inno sense should
the congressional action of 1874 be regarded as a revision of the Articles of War
Sce alsu id, at 28 (statement of Gen. Crowder).
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strange that they said so very little about it while it was in their hands,
The legislative debates echo only generalities, and do not mention the
Bill of Rights.

On January 2, 1806, Mr. Campbell of Tennessee—he was later a
notably ineffective Secretary of the Treasury in the second Madison
Administration ' **—moved to strike out the death penalty from draft
article 8, failure to suppress mutiny; the motion lost.’*® He then
moved to strike out the same clause in draft article 9, offering violence
to one’s superior officer.'#!

In supTort of this amendment, Mr. Campbell reprobared the idea
of the lives of citizens being in the power of a court martial. He
compared soldiers to mere machines, from the severity of the
military law; he said almost every article in the bill was stained with
blood; he drew a parallel between them, and the civil penal laws;
and that when men know how small offences subjected them to
death, they would be deterred from or disgusted in serving their
country .14

Four Revolutionary veterans—Nelson of Maryland, Smilie of
Pennsylvania, Macon of North Carolina, and Tallmadge of
Connecticut—spoke in opposition:

The necessity of a code of laws for the military differing from the
civil law was demonstrated; and having, by the law as it stands,
gone Lhrqugh the Revo]utiqqary war with success, and 'in peace
ound no ill consequences arising therefrom, they thought it neither
prudent nor safe to adopt the amendment.'#?

And Colonel Tallmadge “brought forward other instances of danger,
when soldiers were not subject to severe laws. Soldiers, he observed,
were a description of men, that must be ruled with severity. . . 714
Mr. Campbell's second amendment was also rejected.'*®

On January 8, 1806, Mr. Campbell moved to recommit the bill,
“with the view of modifying it so as to render more definite the powers
of courts martial, and particularly that power of inflicting the
punishment of death should be more guardedly bestowed.” 4 This
motion was also defeated, 44-37,147 and, after the bill was returned to
Committee of the Whole for further amendments, it passed the House
on January 10,148

13% See 3 DICTIONARY OF AMERICAN BIOGRAPHY 452 (1929).

14015 ANNALS OF CONG. 326 (1806). Draft article 8 was taken from Arts. of 1776, § 2, art, 4,
printed in WINTHROP *1490.

141 Draft article 9 derived from Arts. of 1776, § 2, art. 5, printed in WINTHROP *1490.

M215 ANNALS OF CONG. 326 (1806).

148 7hid.

15 4d. ar 327

145 Thid,

1481544, at 337,

1871544, at 338,

M5 4d. at 338-39.
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In the Senate, the bill was referred to a committee of which Adams
appears to have been the principal working member; that committee
had five mectings;'*® and on February 27, 1806, “they agreed to
report the amendments as L have drawn them up. and almost in every
point the same as those I reported to the bill at the last session. The
were accordingly reported by the chairman, General Sumter.” of
South Carolina, !*°

Two days of debate sufficed for passage, “with all the amendments
reported bV the committee.” 3! Only two of these proved controver-
sial. 132 One restored the 100 lashes limit on corporal punishment from
the 1776 and 1786 Articles '*3 that the House had cut to fifty."** The
other directed that the President’s power of prescribing the uniform of
the army '3* include “the manner of wearing the hair: but this power
shall not be exercised over the militia.” 136 Ata conference, the House
proposed a substitute amendment to the article concerning the uni-
form, namely, “but the manner of wearing the hair shall not be
considered as a part thereof.” 37 In the end, both houses receded from
their hair amendments, fifty lashes became the maximum for corporal
punishment,?® and the bill was signed by President Jefferson on
April 10, 1806.1%° For the most part, it simply carried forward the
substance of the articles then existing. !5

1 8ee 1 ].Q. Adams. 387, 391, 402, 410. 41§

130] id. at 416; 4 S JOUR. 49 (1806),

1314 8. JOUR. §6 (1806) 1 J. Q. ADaMS 420,

2 For the Senate proceedings, see 15 ANNALSOF CONG, 143, 163, 181-82 (1806 the journals
do not state most of the amendments. 4 8. JOUR. 53, 36. The twnnoted in the rext were disagreed
to by the Housc on March 24, and appear at 15 ANNALSOFCONG. 838(1806), and 5 H R, JOUR.
337 (1806).

183 Amends. in 1786, art. 24, printed in WINTHROP *1307; Arts. of 1776, § 18, art. 3, printed
in WINTHROP *1502

134 8ee 15 ANNALS OF CONG. 838 (1806).

135 Art. War 100 of 1806, 2 Stat. 371.

1815 ANNaLs OF CONG. 838 (1806).

1871544, at 210, Yor references to the conferences, see 1544, at 849, 878 (House): 1744, ar 194,
200-01, 207. 210 (Senate),

13815 id, ar 200-01. For the subsequent history of fogging in the United States Army, sce
WINTHROP *665-69. It was abolished in 1812, revived in 1833 for deserters, and finally done
away with in 1861

3% Acrof April 10, 1806, ch, 20, 2 Stat. 359, Later, in the 1806-1807 session, a commitree of
the Senate, of which J. Q. Adams was a member. appointed to inquire whether any amendments
to the Articles of War were necessary, requested to be discharged, 16 ANN LS OF CONG. 25-26,
102 (1806), apparently because it came to no decisiun “respecting a proposed additional Article of
War™ 1), Q. AD sy 4353,

162 When the 1776 articles are numbered consecutively, with the 1786 amendments substi-
tuted for § XIV', the result is, in large measures, the Cnde of 1806. Thus. § 1. art. 1. down
through § 111, are. 2. of 1776, produces arts. 1to 11 of 1806; § IV, art. 2to § VIIL art, 1of 1773,
reappear as arts. 12-29 of 1806: and so on. Apart from verbal differences and minor revisions.,
there are actually surprisingly few omissions from the 1776-1786 code and likewise only a very
fow entirely new provisions in the 1806 Code
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III. ASSISTANCE OF COUNSEL AT MILITARY LAW
A, THE FIRST MILITARY CODES

Neither the 1799 nor the 1800 Articles for the Government of the
Navy ¢! made any mention of counsel for the prisoner. Article 48 of
1799162 spoke of the judge advocate of a general court-martial, but
said nothing about his functions. Article XXX VI of 1800 stated
that he was to administer the oath to the members, and to take one
himself; the rest is silence.

In the 1806 Articles of War, there is not only no prnvision for any
counsel for the accused, but article 69 164—taken verbatim from article
6 of 1786*%*—indicates that Congress considered that an accused
soldier was on his own while standing trial. Here is the provision in
pertinent part:

The judge advocate . . . shall prosecute in the name of the United
States, but shall so far consider himself as counsel for the prisoner,
after the said prisoner shall have made his plea, as to abject to any
leading question to any of the witnesses, or any question to the
prisoner, the answer to which might tend to criminate himself.

Plainly, the foregoing reflects the Blackstonian, common-law no-
tion of the judge as counsel for the prisoner,!%® rather than the sixth
amendment’s guarantee of the assistance of counsel. It will be noted
that the judge advocate of 1806 and thereafter was not to consider
himself as defense counsel in connection with the accused’s plea, and
that his defense duties were distinctly limited. Winthrop re-
marked that “this is a most imperfect and ineffective provision; object-
ing to leading questions is but a single feature of the function of
counsel, and, as to questions ‘to the prisoner’, these are now unknown
in our practice, . . . [T]he entire Article is in the main obsolete and
futile. . . ,"'67

Another pertinent provision of the 1806 code was article 74, permit-
ting the use of depositions in noncapital cases, “provided the
prosecutor and person accused are present at the taking of the same, or
are duly notified thereof.”*%® The right is personal to the accused;

1818ee pp, 15183 spra,

162 st for che Government of the Navy, ch. 24, § 1, art, 48, 1 Stat. 714 (1799) [hereinafter
cited as AGN of 17991

163Ch, 33, 2 Stat. 50.

184 Ch, 20. 2 Stat. 367 (1806).

Y5 WINTHROP *1503.

166 See 4 BLACKSTONE, COMMENTARIES *355-56.

19T WINTHROP " 291

1582 Stat, 368 (1806).
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there is no mention of his counsel; and. again. the article was copied
from what had been enacted in 1779'% and again in 1786.'7°

B. THE EARLIEST AMERICAN TREATISES

Contemporancous texts emphasize that the role of counsel at a
military trial was extremely limited. He could be present as an ad-
viser, but he could not be a speaker; he was not permitted to address
the tribunal. We may for the moment pass over the English texts, ™!
which were written at a time before a person accused of crime in
England could have counsel in the civil courts, and concentrate on the
first two purely American texts on military law,

The first of these was published in 1809 by Major Alexander
Macomb of the Corps of Lngincers—of whom more in due eourse—
and was entitled A Treatise on Martial Law, and Courts-Martial: as
Practised in the United States of America; here is what there is said about
counsel before courts-martial:

Courts-martial being in general composed of men of ability and
discretion, but who, from the nature of their profession and general
mode of life, are not to be supposed \crsec?in legal subtiltics or
abstract and sophistical distinctions; and the cases that come before
them giving rise to few questions of law: it has been considered as
founded in established usage, that counsel or professional lawyers.
are not allowed to interfere in their proceedings, or by argument or
Fleading of any kind to endeavor to influence cither their inter-
locutory opinions or final judgment, This is a most wise and
important regulation. nor can any thing tend more to secure the
equity and wisdom of their decisions: for lawyers being in gencral
as utterly ignorant of military law and practice, as the members of
courts-martial are of civil jurisprudence and of the forms of the
ordinary courts; so nothing could result from the collision of such
warring and contradictory judgment, but inextricable embarrass-
ment, or rash, ill-founded and'illegal decisions.

Although it is thus wisely provided, that professional lawyers
shall not interfere in thefroceedings of courts-martial, by pleading
or argument of any kind, it is at the same time not unusual for a
Erisoner to request the court to allow him the aid of counsel to assist

im in his defence, either in the proper conduct of exculpatory

188 Resolution of Nov. 16, 1779, 15 JoUR, ConT. CoNe, 1277, 1278

170 Amends. of 1786, art. 10, printed in WINTHROP #1506, The final clause, “or are duly
notified thereof,” was added in 1806

'™ The late cighteenth century British texts on military law are ADYE, A TREATINE ON
COURTS-MARTIAL (15t ed, 1769% MCARTHUR. A TREATISEOF THE PRINCIPLES AND PRACTIU
OF NAv AL COURTS-MARTIAL (Isted, 1792k and TYTLER, AN ES8 1V ON MILITARY L, AN
T PRACTICK OF COURTS-MARTISL (15t ed. 1800).

Adye was a British officer on duty in America, His 1769 edition was printed and published in
New York. the 1779 edition, in Phiiladelphia. Sec James. A List of Legal Trearises Printed in the
British Colonies and the American Stares Before 1801, in HARVARD LIGaL Essavs 139,170, 180
(1934).
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proof, by suggesting witnesses, or in drawing up in writing a
connected statement of his defence, and observations on the general
import of the evidence. This benefit the court will never refuse to a
prisoner; because under those unhappy circumstances, the party
may either want ability to do justice to his own cause, or may be
deserted by the presence of mind which is necessary to command
and bring into use such abilities as he may actually possess. In this
situation, however, the prisoner's counsel, who properly un-
derstands his duty, will see it is his part not to embarras, to tease or
perplex the court, but rather to conciliate their favor, by wisely
re%ulatin the conduct of his client; nor to force the axioms and
rules of the civil courts upon a military tribunal, but to instruct
himself in that law which regulates their procedure, and accommo-
date himself to their forms and practice,!”?

Major Macomb in his preface acknowledged his indebtedness to the
English work of Mr. Tytler, entitled An Essay on Military Law, and the
Practice of Courts Martial. *™® This was an acknowledgment fully due,
inasmuch as Macomb in the passage just quoted copied Tytler ver-
batim, or nearly s6—though without quotation marks.!™ The few
discrepancies appear to be inadvertences of a copyist rather than
emendations by an editor. Indeed, Major Macomb copied so faithfully
from the original that, in the passage dealing with the duties of the
judge advocate towards the prisoner, he repeated Tytler’s opening
sentence—"‘Another part of the official duty of the Judge-Advocate,
which though not enjoined by any particular enactment of the Mili-
tary Law, has yet the sanction of general and established practice, is,
that he should assist the prisoner in the conduct of his defence”!"*—
without any apparent awareness that, in the American service, this
duty flowed from article 69 of 1806.'7%

Macomb duly printed the Constitution of the United States, includ-
ing the first twelve amendments thereto, in an appendix. One can only
speculate whether the failure of this officer, “late Judge-Advocate on
several Special Trials” 17 to point out any inconsistency between the

172N acoMB, A TREATISE ON MARTIAL LAW, AND COURTS MARTIAL; oS PRACTISED IN THE
UNITED STATES OF AMERICA 93-96 (1809).

178 Tytler, a Scotsman, later became a judge of the Court of Session as Lord Woodhouselee.
Lord Cockbumn said thet while “Tytler . . . was unquestionably a person of correct taste, a
cultivated mind and literary habits, and a very amiable, . . there is no kindness in insinuating
that he was a man of genius. . . .” 19 DICTIONARY OF NATIONAL BIOGRAPHY 1378-79(1917).

174 See TYTLER, 9p. cit. supra note 171, at 25353

178 Compare MACOMB, op. cit, supra note 172, at 16971, with TYTLER, 9p. ¢iz, supranote 171, at
36264,

1782 Stat. 367,

177MACOMSB, 0p, ¢it, supra note 172, title-page. It is said in RICHARDS, MEMOIR OF ALEXAN.
DER MACOMB 41-42(1833) that the idea of publishing a treatise on military law was suggested to
Macomb by the members of the court-martial at the first trial of Colonel Thomas Butler, see note
131 supra, who were impressed by his performance as judge advocate on the occasion. But
contemporary sources establish that a Lt. James House was the judge advocate, and that
Macomb, then only a lieutenant, was not a member of the court. See Wilkinson Order Book 448;
Frederick-Town, Md., Herald, Dec. 3, 1803, p. 3: id., March 24, 1804, p. 1.
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sixth amendment and the first quoted passage lifted from Tytler,
reflected his understanding that this amendment was inapplicable to
military trials, or whether like his failure to refer to article 69 of 1806,
it was simply an oversight occurring while he was engrossed in the
copying process,

The next American book on military law, that of Isaac Maltby, a
Brigadier General in the Massachusetts Militia, was published in
1813;78 here are the author's comments on the function of counsel in
trials by court-martial:

It will be perceived, that in detailing the proceedings of courts
martial, no mention has been made respecting counsel for the
accused, other than the judge advocate; but that he appears to be
acting, during the trial, in tﬁe capacity of attorney and counsellor
for both parties. Attorneys are never admitted to speak in behalf of
a prisoner before a court martial, They are admitted as advisers, and
not as speakers. The remarks of Mr. Tytler, an approved writer on
military law, are much in point, and are here quoted entire,*™

General Maltby then proceeded to quote from Tytler what Major
Macomb had merely copied, and continued:

As the people of this country are very tenacious of the privilege of
employing attorneys to plead in their behalf; and a refusal of courts
martial to grant this indulgence, has sometimes excited no small
degree of sensibility; we would not rest this en cur own opinion,
nor on a single authority '8¢

Next followed a quotation from Me Arthur's Principles and Practice of
Naval and Military Courts-Martial:

It is the pracrice at military courts to indulge any prisoner with
counsel, or at leastamici curige (.e. friends of the court) who may sit
or stand near him, and instruct him what questions to ask the
witnesses, with respect to matters of fact before the court: and they
may commit to paper the necessary interrogatories as they arise,
which the prisoner may give on separate slips of paper to the judge
advocate, who reads them to the court; anrfifa proved, that is, if
proper to be put, he inserts them literally in t}l;)e minutes.'®!

General Maltby then concluded:

The judge advocare is generally 2 person of law talents, bound to
assist the accused; and with the assistance allowed by the court, he

1A \LTRY, A TREATISE ON COURTS MARTIAL AND MILITARY Law (1813).

1T, ar T3-T4

18014, at 74

2€ifd. at 75-76 (quoting 2 MCARTHUR, A TREATISE OF THE PRINCIPLES AND PRACTICF OF
NavaL AND MILITARY COURTS-MARTIAL 42-43 (2d ed. 1805)

In a note to his second edition, 1id. at xxvii—xxxii, MeArthur alleged thar DrLyroNs
TREATISE ON Navar COURTS MARTLAL (1805) was lifted from his first edirion. Delafons
however claimed thar his work had been written in 1792, before Me Arthur's treatise appeared
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cannot be greatly in danger of suffering by the want of counsellors;
especially when he will have the right of redress, in the civil courts,
if illegally injured '®*

It remains to consider how the principles above set forth by
Macomb and Maltby were actually applied in the first American trials
by court-martial after the Constitution, in both Army and Navy, of
which records remain.

C. THE EARLIEST ARMY TRIALS

There are no complete proceedings of trials by American Army
courts-martial prior to 1801 now in existence, inasmuch as all of the
War Deparument files were destroyed in a fire on the night of
November 8, 1800.18% The results of trials by court-martial for the
period 1792 to 1807 survive in the order books of the respective
commanding generals, Wayne and Wilkinson. The earliest complete
proceedings extant date from 1808.184

In one of the earliest of these, the trial of Captain W, Wilson of the
Artillery in May 1809, before a general court-martial of Major
Zebulon M. Pike, president, and Lieutenant William S. Hamilton,
judge advocate, the accused had the services of one William
Thompson as counsel.'®% Mr, Thompson examined witnesses, made
objections, and read the accused’s defense. The proceedings were
disapproved by General Wilkinson, in large part because of the par-
ticipation of counsel:

But the grounds of Exception are so strong; the innovation so
glaring & the precedent if permitted so pernicious in its Tendency,
that the General owes it to the Army & to the State, not only to
disapprove the proceedings and sentence of this General Martial
{sic], gut to exhibit the Causes of his disapproval.

The main points of exception & those on which the general rests
his opinion, are the admission of Counsel for the defence of the
prisoner, to mingle in the deliberations of the Court, the rejection of
a competent witness & the utter incompatibility of the facts found
and the sentence uttered,

Shall Counsel be admitted on behalf of a Prisoner to appear
before a general Court Martial, to interrogate, to except, to plead,

1d. at v, Delafons’ view as to counsel was that “no barrister at law, nor any other person trained to
the bar, is permitted to plead at a court martial, either in support of the prosecution, or in defence
of the prisoner.” 4. at 16567

12NALTRY, 0p. ¢it. Supra note 178, at 76.

182 1 AMERICAN STATE PAPERS MISCELLANEOUS 232, 603 (Lowrie & Franklin eds. 1834). The
second reference is to testimony given at the trial of Aaron Burr

1842 & 3 Proceedings of Courts-Martial, War Office (mss. in National Archives Record Group
153, Entry 14).

1832 . at 104-44,
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to teaze, perplex & embarrass by legal subtilties & abstract sophis-
tical Distinctions?

However various the opinions of professional men on this Ques-
tion, the honor of the Army & the Interests of the serviee forbid it,
& the interdiction is supported by the ablest witness on the Law
Marshal; & by the uniform usage & practice of the American
Armv. Were Courts Martial thrown open to the Bar, the officers of
the Army would be compelled to direct their attention from the
military service & the Art of War, to the study of the Law,

No one will deny to a prisoner, the aid of Counsel who may
suggest Questions or objections to him, to prepare his defence in
writing—but he is not to open his mouth in Court.

The Case before us furmsﬂes the strongest reasons, for this Rule.
A Lawyer has been permitted to propose Questions, to make
exceptions & to enter pleas, he contends that “the rule of Fvidence
is the same at common law & in Courts marshal” & yet he objects to
& prevails over the Court not to admit the Evidence of a Deserter,
altho’ he well knew that objection could not be sustained in a Court
of eivil jurisdiction. He objects to the Question “did Captn. Wilson
regularly attend to parade™ and carries the Court with him. & vet
afterward asks “who superintended forming parades” & he also
presses a variety of leading Questions, What for—to mislead the
Court & acquir himself with Zeal & fidelity to his Client—but is
such sophistry or Chicanery necessary to a Court of Honor, the
general believes not, and he'flatters himself the Instance before us
will never be scconded.'®®

The record of Gen. Wilkinson's first trial by court-martal, in
1811,'®7 has disappeared, doubtless because no one on either side was
particularly proud of it;'#¥ but so far as the proccedings can be
reconstructed from secondary sources, it appears that, while
Wilkinson had counsel, Rober B. Taney among them,** they did not
speak in court. This conclusion rests, not on any assumption that
Wilkinson's 1809 views carried over, for in his scale of values the jewel

162 g ar 142-43

187 Fur the General Court-Martial Order in the case. dated Feb. 19, 1812, see 24 ANNALSOF
ConG. 2125-37 (1812). Only a few scattered papers relating thereta remain in the Narional
A\rchives. Mise. File 237, Old Army Records. The charges and specifications. some of the
exhibits, and all of Wilkinson's defense, appear in 2 WiLkNsON, Mrvorrsor My OwN Tty s
35-376, apps. [<CXXNXII (1816). The trial was held in Frederick, Md.. and is noted in the
Frederick-Town Herald in the following issues: June 29; Aug, 24: Sept, 7, 14 Oct. 12; Nov, 9,
23.30: Dee. 14, 28, 1811: Feb. 22, 29. 1812, Sec also J \CoBs, TARNISHiD WARRIOR: MAJOR-
GUNERAL [aMES WILKINSON 266-75 (1938), wherein it is pointed out that the papers that proved
Wilkinson's guilt were at the time safely lodged in the Spanish archives,

138V ilkinson concurred in the President's propusal to postpone publication of the proceed-
ings. JveoBs. TARNISHED WARRIOR: MAJOR-GENERAL JaMis WILKINSUN 176 (1938); Letter
From Gen. Wilkinson to President Madison, Feb. 27. 1812. in 46 Madison Papers No. 110{ms
in Library of Congress): Letter From Gen. Wilkinson to President Madison. Feb. 29, 1§12, in 46
. No. 112,

UETYLER. MEMOIR OF ROGER B, TANEY 104-05 (LB72% THE MFMOIRS OF GEN, JoSEPH
GARDNFR SWIFT 96-98 (1890): Frederick-Town, Md., Herald, Sepr. 7, 1811, p. 3: National
Intelligencer. Washington. D.C.. Sept. 12, 1811, p. ?
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was inconsistency, but on the circumstance that his own memoirs do
not mention counsel,*®® and, pre-eminently, on the fact that
Lieutenant Colonel Macomb—the text-book copier—was a member
of the court.’®! In the record of Wilkinson's second trial by court-
martial, in 1815,'%2 there is no sign of counsel appearing in any
capacity and the same is true of that of General Gaines, held the
following year.'°%

The question of the applicability of the right-to-counsel provision
of the sixth amendment to trials by court-martial was, however,
squarely raised at the trial of Brigadier General William Hull, which
took place at Albany in 1814.'%* Hull, it will be recalled, was the
superannuated Revolutionary hero who surrendered Detroit in 1813
without firing a shot.’®® He was charged with treason, cowardice,
neglect of duty, and unofficer-like conduct.!®® The charges were
drawn and signed by A. J. Dallas, then United States Attorney for the
District of Pennsylvania, as judge advocate.'®? But Dallas came to
have grave doubts regarding the Government’s case, and was, at his
request, excused from prosecuting.*®® This task devolved upon one
Parker, the Army judge advocate, and a special judge advocate,
Martin Van Buren,!®

When the trial commenced, General Hull's legal advisers were
simply introduced to the court-martial:

General Hull appeared, and proposed that Robert Tillotson, Esq.
should be admitted as his counsel; which was agreed to. . . .

It was then proposed that C. D. Colden, Esq. should be the
additional advocate in behalf of the prisoner, which was granted by
the courr.2%°

1902 WILKINSON, MEMOIRS OF My OwN TIMES 40 (1816): " To these charges | pleaded NOT
GUILTY. The trial proceeded, and at its conclusion, [ offered the following defence.”

PURICHARDS, MEMOIR OF ALEXANDER MACOMB 47~48 (1833); Frederick-Town, Md.,
Herald, Sept. 14, 1811, p. 3,

%21 Proceedings of Courts-Martial, War Office 131-488 (ms, in National Archives), re-
printed in 3 WILKINSON, MEMOIRS OF MY QwN T1MES passim (1816). There is a printed copy of
the General Count-Martial Order, dated April 22, 1815, in the library of the Judge Advocate
General of the Army,

199 Ms. in National Archives, item K2. The General Court-Martial Order appears in 11
NILES' WEEKLY REGISTER 216-20 (1816).

194 A report of the Hull proceedings, made by Lt. Col. Forbes, was printed soon afterwards.
REPORT OF THE TRIAL OF BRIG. GENERAL WILLIAM HULL (1814) [hereinafter cited as HULI
TriaLL

1% For Hull's surrender and trial in their setting, see 6 HENRY ADaMS, HISTORY OF THE
UNITES STATES 333-37 (1890); 7 id. at 41417,

10 HULL TRIAL app. 1-18.

197J4, at 18,

198 WALTERS, ALEXANDER JAMES DALLAS 157-59 (1943)

¢ HuLL TRiaL 3. Curiously enough, Van Buren in his Autobiograpby, H.R. Doc. No. 819,
66th Cong., 2d Sess. pt. 2 (1920), says nothing about his part in either the first or second
Wilkinson trial. For Van Buren's removal as prosecutor at the second Wilkinson trial, see note
271 infra.

200 HULL TRIAL 4.
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Two days later, the accused made a specific request that his counsel
be permitted to address the court and to examine witnesses. Hull's
argument on this position, which from internal evidence appears to
have been largely the work of his counsel,2%! covers no less than ten
pages of the printed trial. There is quoted here only the portion
wherein he invoked the sixth amendment—vith some diffidence; 2?2

But, Mr. President, 1 make a higher appeal upon this occasion
than to English writers or English practice: g appeal to the constitu-
tion of our country; and if you do not find my claim sanctioned by
the letter of that instrument, [ am sure you will by its spirit, which1
know must govern the deliberations and decisions of this honoura-
ble court.—By the amendments to the Constitution it is provided
that in all criminal prosecutions, the accused shall enjoy the righrto
have the assistance of counsel for his defence. Tknow well, Sir, that
if this provision be taken in connection with the context, and the
instrument be construed according o the technical rules of law, it
will be considered as applying only to civil prosecutions—But,

n this occasion, anél in this honourable court, I look for a
disposition that shall trample upon professional quiblings. For, by
minds that are able to separate and Feel the influence of the rays of
truth and justice, however they may be obscured by words and
forms, when it was provided that the accused should have the
benefit of counsel, how can it be supposed that it was intended to
confine this provision to accusations before a civil court. Is there
any reason that can apply to the admission of counsel before a civil
tribunal, that does not apply to a military court? It is not to be
supposed that the judges of a civil court are less learned, less
honourable, or less humane, than those of any other tribunal. It is
as much their duty to be counsel for the prisoner, as it is the duty of
the Judge advocate or of the members of this court to discharge that
charitable office. Can it then have been the intention of the con-
stitution that counsel should be admitted in the one case and not in
the other? In the passage before quoted, Judge Blackstone says,
“upon what face ofpreason can that assistance be denied to save the
life of man, which yet isallowed him for every petty trespass?™ May
I not ask upon what face of reason can that assistance be denied to
save the life of man before a military court, which yet is allowed
him before every other tribunal?

But it was the opinion of the court “that the communications by the
prisoner’s counsel should be made in writing through the accused "2%%
So the trial proceeded. The witnesses were examined by the ac-
cused with a lack of skill which will hardly occasion surprise: and at

201 Hull referred to himself as one “ignorant of law as a science.” /d, at 5. But, in fact, he had
atrended the Litchfield Law School and was admitted to the bar in 1775, He practiced law in
Massachusetts from 1786 on; and he was a judge of the Massachuserts Court of Common Pleas
from 1798 until 1803, See CAMPBELL. REVOLUTION ARY SERVICES AND CIviL LIFE OF GENERAL
WILLIAM HULL 21. 218, 261, 266 (1848).

202HeLL TRISL 5-13, The portion quoted in the text is from pp. 9-10

203 HyLr TRIAL 14,

196



1975] THE ORIGINAL PRACTICE

the close of the trial, following argument by the special judge advo-
cate, General Hull delivered his defense, which is to say, for two days
and parts of two others he read a long speech that, no doubt, his
counsel had also in large part written.?* General Hull was found
guilty and sentenced “to be shot to death,” with a recommendation for
clemency “in consideration of Brigadier General Hull's revolutionary
services, and his advanced age. . . .”20°

Under the provisions of article 65 of 1806, the proceedings, since
they affected a general officer, were required to be “transmitted to the
Secretary of War, to be laid before the President of the United States,
for his confirmation or disapproval, and orders, in the case.”2% The
proceedings were signed and approved by the court-martial on March
28, 1814.2%7 Here is the President’s action in the case, dated April 25,
1814:

The sentence of the court is approved, and the execution of it
remitted.

James Madison.2°®

The records of other army trials by court-martial up to about 1825
either do not show that counsel was present; 2°° or show that counsel
prepared the prisoner’s defense and was permitted to read it to the
court;2!% or that counsel was admitted “‘under the usual restric-
tion.”2!* The proceedings in the case last cited were approved by
President J. Q. Adams.?!2 No record has been found of cases in which
counsel functioned as counsel with the approval of higher authority.

204 Hury TRIAL 155-56, app. 19-115,

20374, atapp. 118-19. The court-martial determined that it had no jurisdiction of the charge of
treason, but indicated its view that Gen. Hull's conduct had not been treasonable, /4. at app.
118

2082 Stat. 367 (1806).

20THULLL TRIAL app. 119,

208 Thid,

20% TrisL OF CoL. THoMas H. CUSHING (Philadelphia 1812); PROCEEDINGS OF A GENERAL
COURT MARTIAL HELD AT FORT INDEPENDENCE. (BOSTON HARBOR) FOR THE TRIAL OF
MaJOR CHARLES K. GARDNER (1816): Triaf of Colonel William King (1819), in 2 AM. ST. Pap,
MIL. AFF. 13988 (approved by President Monroe, Feb. 7, 1820); Cours Martial of Colonel Talbot
Chambers, H.R. Doc. No. 176, 19th Cong., Ist Sess. (1826) (approved By President ]. Q.
Adams on April 26, 1826); Sensence of the Court Martial in Relavion to Captain Dyson in 1814, in 1
AM, ST, Pap. MiL. AFF. 588-89; Trial of Colonel David Brearly, in 2id. at 110-16; Triaks of Certain
Tennessee Militiamen in 1814, in 3 id. at 703-84 (Dickins & Forney eds. 1860).

219 PROCEEDINGS OF A GENERAL COURT MARTIAL FOR THE TRIaL OF LikUT. CoL. Louis
BacHE 24, 39 (1815); Frederick-Town, Md., Herald, Dec. 24, 1803, p. 3 (trial of Major
Ingersolly#d., Dec. 10, 1803, p. 3 (trial of Colonel Butler;id., March 24, 1804, p. 2: “Col, Butler,
attended by his counsel Mr. J. H, Thomas, presented his defence, which was in part read by
himself, and the remainder (owing to his indisposition from a severe cold) the Court permitted to
be read by his Counsel.”

#1UTRIAL OF MAJOR SAMUEL BABCOCK 40 (1825), reprinted in 2 AM. ST. Pap. MiL. AFF.
792, 806.

212 G.0. 84 of 1826, at 20.
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D. THE EARLIEST NAVAL TRIALS

At the trial of Captain James Barron of the Navy in 1808, on charges
growing out of his surrender of U.S.S. Chesapeake,?'® the accused
“prayed of the court to be allowed the indulgence of counsel to defend
him,” which was granted.?** Counsel was permitted to make objec-
tions, to examine witnesses, and to read the defense.?'® But this was
unusual; at most of the naval trials of the next two decades or so,
restrictions were imposed that did not permit such participation.

Thus, at the trial of Lieutenant Beverly Kennon in 1824, Robert B.
Taylor, Fsq., who had defended Captain Barron, was allowed to
assist as counsel “under the usual limitations.”?'® What those limita-
tions were \was soon apparent,

The proceedings being read, the counsel for the accused re-
quested of the court that he might be allowed to read the minute
prepared by him under their decision of Saturday, and he was
informed that it must be presented in the usual manner, and, if
deemed a proper instrument, it should then be read to the court.

To this the counsel objected; he declined submitting his paper for
inspection before it was read to the court.

n which, the court being cleared, it was decided that the
conditions of counsel being contrary to the usages of courts-martial,
as well as to the practice during the course of the present trial, they
declined admitting the paper offered by him; and do direct that the
examination of the witness be resumed and limited within the
charge and specifications before them,

TEG court was then opened, and the above decision read. The
counsel begged leave to offer an explanation of the remarks made
through thegjud e Advocate to the court; he did not intend that his
objection should be construed to apply to the inspection of his
minute by the court: he only objec[ecfunder the impression that the
paper was to be subjected solely to the inspection of the ]udge
Advocate, and received or rejected according to the opinion he
might pronounce as to the propriety of its reception.

he court, in consideration of this explanation, agreed that the
paper should be read; whereupon, the court was cleared. and the
paper handed in by the counsel for the accused read ?!?

Later in 1824 Lieutenant Weaver of the Navy was tried:
Hewas. . .informed that his counsel would be admitted to appear

218 See 4 HENRY ADAMS, HISTORY OF THE UNITED STATES 4-24 (1890)

214 PROCEEDINGS OF THE GENERAL COURT MARTIAL CONVENED FOR THE TRIAL OF COM-
MODORE JAMES BARRON OF THE U.S.S. CHESAPEAKE [N JANUARY 1808, at 23-24 (1822},

213 See d, at 23, 39, 45-47. 54, 73, 103, 109, 145, 217, 267.

2181 AM. ST, PaP. Nav. AFF, 956, See also TRIAL OF LIFUTENANT JOKL ABBOT, BY THF
GENERAL COURT MARTIAL 7 (1822) THE TRIAL OF CAPTAIN JOHN SHAW BY THE GENERAL
COURT MARTIAL 8 (1822)

#17] AM. 81, Pap. Nav. AFF. 965. Kennon was acquitted, although “the court also consid-
er it their duty to express their disapprobation of the unprecedented attempt of the accused, to
inﬂuenc; lhe;r judgment and control their decision, by pointing out what that decision shall
be.” 14d. ar 973
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in court and assist in his defence, under the following restrictions
and conditions: The counsel may be present during the examina-
tion and cross-examination of witnesses, and assist the accused in
conducting the same; but allguestions must be proposed in writing,
and handed to the Judge Advocate, to be submitted to the court,
and be read to the witnesses by the Judge Advocate; and all motions
to be made by the accused must, in like manner, be reduced to
writing, and submitted to the court by the Judge Advocate ?!®

Weaver was convicted and was sentenced to be cashiered; the
sentence was approved, on November 27, 1824, by President
Monroe, 2*?

In the following year, two senior naval officers were to stand trial.
One was Captain Charles Stewart, and at his trial,

it was announced that the court had agreed . . . to allow the
gentlemen named as counsel to appear in that character under the
restrictions customary in the practice of courts-martial, These
restrictions the court understands to be, that all propositions, mo-
tions, and communications be made to the court in writing, by
handing the same to the judge advocate; that all questions proposed
on behalf of the accused be propounded in writing, through the
judge advocate, 22°

Stewart was “most honorably acquitted.”2?! The action of the new
President, John Quincy Adams, reflected a careful study of the rec-
ord:

The proceedings and sentence of the court are approved; with the
exception of the exclusion of Samuel Brown as an incompetent
witness; the grounds of objection to his testimony, apparent on the
face of the record, being considered as going to his credibility, and
not to his competency.?2?

The second senior naval officer accused in 1825 was Captain David
Porter, one of the heroes of the War of 1812, best known perhaps for
his command of U.S.S. Essex at Valparaiso. The printed record of his
trial*2% shows the kind of assistance his counsel was permitted to give
him:

Captain Porter was asked whether he was guilty or not guilty.

Caprain Porter requested permission to postpone,’till to-morrow
morning, pleading to the same, and at the same time requested

23 id, at 1052, 1054,

291 id. ar 1058,

2202 id, ar 487, 491-92, “The court likewise accedes to the wish of Captain Stewart, to havea
stenographer in the court for the purpose of taking notes of the proceedings and of the evidence,
with the understanding that these notes are taken for the use of the accused alone, in aiding him
on the present trial.” 24d. at 492,

2213 id. at 520.

2222 4d. at 521.

228 MINUTES OF PROCEEDINGS OF THE COURTS OF INQUIRY AND COURT MARTIAL, IN RELA-
TION TO CaPTAIN DaviD PORTER (1825), reprinted in 2 AM ST. Pap. Nav. AFF. 132-440.
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Eermission of the Court to have counsel present in Court to aid
im—to have a clerk to take minutes of the evidence, and also that
he might be furnished with a copy of the charges and specifications
as read by the Judge Advocate. To all these ?ropositions the Court
acceded; it being understood that the counsel of Caprain Porter will
be subject to the same restrictions as are usually adopted in Courts
Martials, Captain Porter mentioned Walter Jones, Esquire, as the
counsel whosc presence he desired ?24

Caprain Porter was then called upon to plead to the charges;—he
requested, by way of plea, that he might be permitted to read by his
counsel, and submit to the Court, a paper containing remarks upon
the charges ?2®

After the accused had withdrawn certain of his objections to the
charges, the prosecution called witnesses, all of whom were examined
by the accused in person. Then—

After mature deliberation, the Court determined that it would
receive any communication from the Counsel of Capt. Porter in
support of the exceptions which he had taken to the second charge
and the specifications thereof; but that all such communications
must be submitted in writing. . . 228

Subsequently,

the counsel for the accused proposed reading a paper to the
Court; the President of the Court announced to him that the
opinion of the Court yesterday was, that all communications be
submitted to it through the Judge Advocate.

The counsel declining to pursue that course, the Court was
cleared, and when it was opened, it was announced thart the Court
has decided that the following rule of practice be adopted.

The accused may submit his communications in writing to the
Court; the same shall then be publicly read by the Judge Advocate,
the Court reserving the right of admitting and receiving the papers,
or any part thereof.2%’

Thereafter, “the Counsel for the accused, having obtained permis-
sion of the Court, proceeded to deliver the defence.”228 The court
asked that the defense—.¢., the closing argument—be submitted to it
in writing, in default of which it proposed to retire to deliberate; no
defense being produced, it proceeded to do so. Captain Porter was
found guilty, and was sentenced “to be suspended for the term of six
months. . . .72%°

Counsel then sent his defense to the Secretary of the Navy, who in

224 PROCEEDINGS, supra note 223, at 360.
22514, at 361
22614 at 387,
22774, ac 403
22814 ar 410
22974 at 413,
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turn referred it to the court with directions to consider it.23° This
action by the Secretary reflected, in fact, the directions of the Presi-
dent.28! The court duly considered the defense, with the following
commernts:

As, however, the Court is not in possession of the Defence,
which, in violation of its rule and of precedent, was delivered
orally, and from notes under the appearance of reading it. [s#] The
Court has annexed this document to its proceedings, with this
further observation, that nothing is perceived in it which can in the
least vary the conclusion to which the Court had arrived.?3?

The President then proceeded to read the proceedings of the
court-martial of Captain Porter, It occupied him for several days, on
one of which he “compared the citations from Adye, McArthur, and
Macomb on Courts-martial,” %2 On August 17, 1825, John Quincy
Adams indorsed the proceedings with a single word: “Approved,” 22

E. THE EARLIEST REGULATIONS; MACOMB'S REVISED
TREATISE

The earliest regulations governing the armed forces that deal with
courts-martial, although of somewhat later date than the trials that
have just been reviewed, reflect the same practice as to counsel.

The first General Regulations for the Navy and the Marine Corps
available in print were approved by the Presidenmi on February 19,
1841.22% They provided in article 506 that “the court may allow
counsel to the accused, for the purpose of aiding him in his defence
against the charges, but always under the restriction that all motions
or communications shall be made in writing, and in the name of the
accused.” Nearly identical provisions appear in the next few compila-
tions,?%® although by then we are no longer in the realm of persons
contemporary with the adoption of the Bill of Rights.2%”

The first Army regulations that deal with courts-martial, those of
1835, contain the same provision in substance: “Both the prosecution
and defense may be allowed, on request, the assistance of a friend or

23074, at 414.

23 See 7 ]. Q. ADAMS 44, 43,

232 PROCEEDINGS, supra note 223, at 415.

2897 1. Q. ADAMS 46.

94 Jbid.; PROCEEDINGS, supra note 223, at 415, 2 AM, ST. Pap. Nav. AFr, 329,

225 A copy is in the library of the Judge Advocate General of the Navy; there are no regulations
of earlier date in the National Archives

23¢ Navy Reg. ch. XXXV, art, 27 (1853 Navy Reg. ch. LV, art. 32(1857) Navy Reg. § 1237
(1865).

23T HsrwoOD, THE Law aND PRACTICE OF U.S. NavaL COURTS-MARTIAL 51 (1867), rests
the assistance of counsel on the sixth amendment, but says on the very next page that “such
assistance must be restricted to the giving advice, framing questions, or offering in wriring any
legal objections that the course of the proceedings may appear to render necessary.” /4. at 52,
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professional gentleman; but such assistant shall not address the court,
or be permitted to interfere, in any way, with its proceedings.” 238
The foregoing passage was omitted from the Army Regulations of
1841 and 1847; the latter compilation simply lists among the dutics of
the judge advocate “to admonish the accused, and guard him in the
exercise and privileges of his legal rights.”239
It is now time to return to Major Macomb of the Engineers, whom
we left in 1809, just publishing his treatise after faithfully copying
large excerpts of it from Tytler, and whom we saw briefly, as a
licutenant colonel. on the Wilkinson court-martial in 1811.2%
Macomb served gallantly and creditably in the War of 1812, becoming
a brigadier general by regular commission and a major gencral by
brevet; the war over, he was reduced by successive demobilizations to
the substantive rank of colonel and Chief of Fngineers >*! Burin 1828,
his fortunes ook a turn for the betrer. Major General Jacob Brown,
commanding the Army, died. The obvious candidates for the position
were Winfield Scott and E. P. Gaines, the two brigadier generals.
both of whom were major generals by brevet; but they had engaged in
such a long and unseemly row over their relative seniority and over the
effect of their respective brevets, that President John Quincy Adams
appointed the relatively junior Macomb to the vacancy 242
In 1840, Major General Macomb published a revision of his treatise

under the title, The Practice of Courts Martial. This time he no longer
slavishly copied from others, but expressed his views as to the place of
military defense counsel in his own language:

§ 43, Accommodation is usually afforded, at detached tables, for

the prosecutor and prisoner; also for any friend or legal adviser of

the prisoner or prosecutor, the benefir of whose assistance they

may, respectively, desire during the trial. Though the parties only

are permitted to address the Court, it being an admitted maxim, in

military Courts, that counsel are not to intertere in the proceedings

or to offer the slightest remark, much less to plead or argue, yet a

prisoner or prosecutor is not precluded the advantage of their

presence and advice.

§ 93. Courts Martial are particularly guarded in adhering to the

99 Army Reg. art. XXX. § 34, at96 (1835). An identical provision appears as art. 38, § 33. of
the unauthorized version published in 1834,

238 Army Reg, para, 330 (1847),

#49See p. 195 supra

231 8ee | AM. ST, Pap. Mit. Ayr. 673; 34d. ar 203 (Dickins & Fornev eds. 1860)

242 8ee FLLIOTT, WINFIELO SCOTT: THE SOLDIER AND THL MaN 227 242-36. 399-400
(1937% R. EDMUND P Gaines, FRONTIER GENERAL 130-36 (1949); Fry, THr HISTORY
AND LEGAL EFFECT OF BRFVFTS 96-131 (1877) RICHARDS, MEMOIR OF ALEXANDER MACOMB
118-20 (1833), References to the Scott-Gaines controversy fill vols. 7 and 8of J. Q. AD AMs.

A shorter account of the contest appears in Wiener, Mex Rank Through thé Ages. Infantry
Journal, Sept. 1943, pp. 27-28
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custom which obtains, of resisting every attempt on the part of
counsel to address them; a lawyer is not recognized by a Court
Martial, though his presence is tolerated, as a friend of the prisoner,
to assist him by advice in preparing questions for witnesses, in
taking notes and shaping his defence.?*3

Major General Macomb’s treatise was revised by the then Attorney
General of the United States, B. F. Butler, before it was pub-
lished.?** In February 1841, it was recommended to officers of the
Army by the Secretary of War, J. R. Poinsett.2*® The paragraph last
quoted found its way into state militia regulations, one of which was
involved in the case about to be discussed, which illuminated the state
understanding as to the right to counsel in military trials.

F. STATE MILITARY TRIALS

People ex rel. Garling v. Van Allen **® was a common-law certiorari to
review the proceedings of a brigade court-martial of the New York
National Guard by which the relator had been tried and convicted,
and before which, both before and after pleading to the charges, he
had demanded that he be permitted to defend with counsel. The
court-martial ruled that counsel could be permitted to act only under a
provision of the General Regulations which was practically a verbatim
copy of section 93 of Macomb’s 1840 text.

Inasmuch as that regulation had been duly ratified by the New
York Legislature,**” the court-martial no doubt felt itself on safe
ground. Garling’s counsel remained during the trial, but was not
allowed to examine or cross-examine the witnesses, or to address the
court. On certiorari, the General Term affirmed the proceedings, bur,
on appeal, Garling prevailed.

The opinion of the Court of Appeals in this case is highly significant
and illuminating in the present connection; what follows is largely
drawn from that source.

New York had always been very specific regarding the right to
counsel, Article XXXIV of its 1777 Constitution provided “that in
every trial on impeachment, or indictment for crimes or mis-
demeanors, the party impeached or indicted shall be allowed counsel,
as in civil actions.” 2% In the Constitution of 1821, this was rewritten

243 MacoMB, THE PRACTICE OF COURTS MARTIAL 30, 47 (1840).

24414 ar x.

#4514, frontispiece.

24855 NUY. 31 (1873)

24TN.Y. Sess. Laws 1870, ch, 80, § 252,

485 Thorpe, The Federal and Srate Constitutions, HR. Doc. No, 357, 59th Cong., 2d Sess.
2635 (1909).
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to state that “in every trial on impeachment or indictment, the party
accused shall be allowed counsel as in civil actions.”249

Did this later guarantee extend to courts-martial? That question
was squarely raised—and as squarely decided—in Rathbun .
Sawzyer**® in 1836. Rathbun, a New York militiaman. who had badly
misbehaved at a muster, was tried by a regimental court-martial for
unsoldierlike appearance and disobedience of orders. *"He demanded
to have the benefit of counsel,” which request the court-martial re-
fused to grant, whereupon Rathbun brought certiorari to review his
conviction.

The Supreme Court of the state, speaking through Nelson,
J.—who later sat on the Supreme Court of the United States—held
the constitutional guarantee inapplicable:

The only provision in the statutes requiring counsel to be al-
lowed to parties accused, is in the cases of impeachment and indict-
ment. . . . The same provision is found in the 7th section of the
constitution. It therefore rested solely in the discretion of the court
martial, whether the party should beallowed counsel, and with the
exercise of that discretion we will not interfere.2%!

When the New York Constitution of 1846 was under consideration,
it was proposed to change that rule. The records of that convention
show that "Mr. Stow moved to amend the ninth scction so as to
provide that no person shall be tried without counsel. In military
trials, especially, should the accused have the benefit of counsel, and
in such cases he never had it.”?*? Accordingly, the right-to-counsel
provision was amended, by the inserton of the italicized words, 10
read: “and in any trial in any court whatever, the party accused shall be
allowed to appear and defend in person and with counsel, as in civil
actions.”2%3,

This history of constitutional development disposed of the Garling
case. The court-martial was, plainly, a courtorganized under the laws
of the state. It was therefore subject to the provisions of the state
constitution; and the Macomb-inspired scction of the General Regula-
tions, even though legislatively ratified, was accordingly unconstitu-
tional and void.

Turning now to Massachusetts, we find there, in 1810, the trial of
Captain Thomas Howe, charged with assorted disobedience of orders
arising out of the governor’s reorganization of the state militia,
Captain Howe invoked article 12 of the Massachusertts Declaration of

HSNLY, Const.art, VIL § 7 (1821), printed in § Thorpe, op. it supra note 148, at 2648
230 15 Wend. 451 IN.Y. 1836).

B[4 ar 452

252 People ex. rel. Garling v, Van Allen, §5 N.Y, 31, 37-38 (1873}

2¥NLY, CONST. art, 1. § 6 (1846)
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Rights, which states, “and every subject shall have a right to produce
all proofs that may be favorable to him, to meet the witnesses against
him face to face, and to be fully heard in his defence by himself or his
Counsel, at his election,” Pointing out that 1810 was a time of peace,
that the militia was not in active service, and that there was no
declaration of martial law, Captain Howe concluded, “I therefore
presume to think, that I have a right to Counsel, and with due respect
do now request that it may be allowed me, and I hope this honorable
Court will see cause to grant this my request,” 23
To no avail; the court

after deliberation, directed the Judge Advocate to inform Capt.
Howe, that it being the uniform custom of Courts Martial not to
allow the admission of Counsel to plead openly before them, that
his motion is overruled, and the Court further direct it to be
recorded, that, in their opinion, no defendant can thereby be
deprived of any advantage, because all the evidence and the defence
must be in writing; and it is well known, that any defendant, before
a Court Martial, can have all the aid and assistance which can be
necessary or useful to him, by having a friend or friends setting by
and assisting him with private advice; the Court further direct, that
the defendant be informed that they cannot recognize officially,
any person or persons who may be setting by him in the course of
the trial 2%

In the outcome, Captain Howe, was indeed not deprived of any
advantage. He was acquitted,?®® and although the acquittal was dis-
approved by the Major General,?%" the case was over.

Only in Maine, no longer part of Massachusetts after 1819, was
there a different pattern. The constitution of that state, adopted in
1819, contained the usual right-to-counsel provision.?*® The first
militia law, of 1821, appeared to lock the other way with respect to
military trials:

And it shall further be the duty of each Judge Advocate, or person
officiating as such, at any court martial, impartially to state the

evidence both for and against the officer or officers under trial, all
which evidence shall be taken as in civil actions.?3?

The general and division courts-martial then prescribed were, six

234Capt. Howe's Trial, in THE MILITIA REPORTER 249, 284 (Boston 1810),

25314, ar 253.

25874, at 282,

257]4, at 283,

2584 al] criminal prosecutions, the accused shall have a right to be heard by himself and his
counsel, or either, at his election. . . .” MAINE CONST. art 1, § 6 (1819).

3592 Maixe Rev. Laws ch. 164, § 39 (1821). This provision had its counterpart in the earlier
identical laws of Massachusetts and Vermont: “And the officer who shall appoint a Court-
Martial shall at the same time appoint a suitable person for a Judge-Advocate, whose duty it shall
be impartially to state the evidence, both for and against the Officer under trial.” Mass. Laws
May Sess. 1793, ch, IV, 35, at 306; Laws of Vt. ch. XLVII, § 31, at 457 (1797).
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years later, superseded by a series of circuit court-martial.**" whose
proceedings were reported: and those reports show that the persons
accused had counsel, who argued their cases 26! The basis for such
counsel does not appear.

The Maine innovation does not appear to have been widespread.
The Connecticut militia law stated flatly “that an officer of the line
shall be appointed w do the duty of judge advocate: and no other
person whatever shall be admitted to solicit, prosecute or defend the
arrested officer.”" 262 And in Rhode Island, where the 1798 declaration
of rights conferred the right to counsel “in all criminal prose-
cutions,” 283 the General Assembly as late as 1840 nonetheless enacted
that “in every court martial there shall be a judge-advocate, who shall
discharge the duties of that office according to the usage and practice
of courts-martial; and no other person shall be admitted to prosecute
or defend an arrested officer.”2%% The Northwest Territory made the
judge advacate counsel for the prisoner in a provision taken almost
verbatim from artcle 6 of 1786 (which was, as we have scen, later
copied in article 69 of 1806).25% All of the other laws were silent on the
point now in question.?%

G. CONCLUSION AS TO MILITARY RIGHT TO COUNSEL

Mr. Henderson says of the court-martial practice contemporary
with the Bill of Rights that “it was traditional to allow the accused legal
assistance.” 287 The excerpts from the texts quoted, and the proceed-
ings of the many federal and state military trials summarized above.
demonstrate plainly that, if by “legal assistance” is meant the kind of
representation that an Englishman accused of treason had had since
1696,2°% such assistance was assuredly not allowed the military ac-
cused. The quoted passage on this point is so misleading as to be
plainly wrong.

Mr. Henderson's next sentence—"Counsel was usually a man in
uniform; the use of civilian lawyers by either side was frowned upun

280 Maine Laws 1827, ch. 367

#81SMITH. REPORTS OF DFCISIONS (N THE CIRCUTT COURTS MARTIAL (Portland 18310

282 | CanN. STar. Laws tit, CXTI, § 27 (1808)

283 Declaration of Rights § 6, R.1. PUBLIC Taws 8081 (1795

284R.1. Acts & Resolves Jan, Sess, 1840. at 3, § 80,

%2 Actof Dee. 13,1799, § 42, art. 9. | Laws Nurthwest Territory 439 (Pease 1923}, For the
text of articles 6 of 1786 and 69 of 1806, see p, 188 supra

288 See statutes cited note 52 supra

28" Henderson, Courts-Martial and the Constitation: The Original Understanding, 7V Hary . L.
Riv, 293, 317-18 (1957),

2% [lustrative are the defenses put up by counsel at the first treason trials following the
effective date of the Act of 1696. 7 & 8 Will. 3, ¢h. 3: Rockwood. 13 How. St. Tr. 139 (1696)
Cranburne. 1372, at 221; Lowick, 134 ar 267; Cook, 13 4. at 311
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since they were unfamiliar with military law.”28°—is equally errone-
ous. To the contrary, civilian judge advocates regularly appear in the
earliest trials by court-martial in the United States Army elsewhere
than in the field.2”* In the more important Army trials somewhat
later, such as those of Generals Hull and Wilkinson, the prosecutor
was likewise a civilian law yer.z” Indeed, all judge advocates in the
Army from 1812 to 1818 were civilians without military rank.22 And
the judge advocate in every early American naval court-martial held in
the United States was a civilian,?”® sometimes frankly selected for
partisan political reason.274

Contemporaneous materials similarly undermine Mr. Henderson’s
primary thesis that, as a matter of original understanding, the guaran-

2¢¢ Henderson, supra note 267, at 318,

210 See Wilkinson Order Book 251 (Mr. John T. Powell, Judge Advocate, Oct. 3, 1800); /2, at
572 (Jessee Bledsoe, Esq., Judge Advocate, Jan 29, 1806); id. at 639 (W, D, Nicholson. Esq..
Judge Advocate, Nov. 1, 1806).

Somewhat earlier, it appears to have been customary to detail surgeons to function in that
capacity. See id. at 91, 107, 110.

271 Walter Jones, Esq., U.S. Attorney for the District of Columbia, wasjudge advocate at the
first trial by court-martial of General Wilkinson. Martin Van Buren was special judge advocate
and the prosecutor in fact at the trial of General Hull. See p. 195 supra. He was similarly detailed at
the second trial of General Wilkinson; the latter, however, successfully objected, and established
the rule, ever since followed, that a person not named in the order appointing the court-martial
could not prosccute. See WINTHROP*271-72; 3 WILKINSON, MEMOIRS OF My OwN TiMes 6-7
(1816) 1 Proceedings of Courts-Martial, War Office 131, 135-43 (ms. in National Archives)

See also TRIAL OF LT. CoL. BACHF, gp. cit. supra note 210 (John Leib, Esq., Judge Advocate);
G.0Q. of Sept. 3. 1817 (Samuel Wilcocks, Esq., Judge Advocate for the trial of Lt. Col. Wharton
of the Marine Corps); Act of Feb, 18, 1832, ch. 19, 6 Stat. 474 (private bill compensating a
civilian for services as a judge advocate during the late war).

272 See Actof]Jan. 11, 1812, ch. 14, § 19, 2 Stat. 671; Actof April 24, 1816, ch. 69, § 2, 3 Stat.
297 ARMY REGISTER (1813-1818). The 1816 act, in so far as it dealt with judge advocates, was
repealed, and provision was made for two judge advocates with the pay and allowance of
topographical engineers, by the Actof April 14, 1818, ch. 61, § 2, 3 Stat, 426. By § 3of the Actof
March 3, 1813, ch. 2, 2 Stat. 819, a topographical engineer had the brevee rank and the pay and
emoluments of a major of cavalry. Winthrop accordingly says that the judge advocates of 1818
were military officers. WiNTHROP *270. However, in contemporaneous documents they are
sometimes referred to as of ficers, e.g., 2 AM. 8T. PAP. MiL. AFF. 199, and sometimes as civilians,
€.g., ARMY REGISTER 1819, at 4;id, 1820, at 4;id. 1821, at 2; Trialof Col, Williams King, supra note
209. In the Army Reorganization Actof March 2, 1821, ch. 13, 3 Stat, 615, all judge advocates
were dropped, and from then until the Actof March 2, 1849, ch. 83, § 4,9 Stat. 351, there were
no legal officers in the Army,

273 See trials discussed in pp. 198-201 supra and those cited in note 216 supra; 4+ NavaL
DOCUMENTS, BARBARY WARS 203 (1944); 612, at 232; WINTHROP *271 (citing 18 OPS, ATT'Y
GEN. 135 (1885).

The Navy also appears to have made judge advocates out of its doctors, according to one of the
earliest Naval court-martial records in existence. See Proceedings of a Court Martial Held on Evard
the U.S. Frigase Adams for the Trial of George Gallightr for Murder, S, Christoper, Oct. 2, 1795,
Court Martial Records, 1799-1805, No., 2 (ms. in National Archives). The Judge F\d\ocare‘
George Davis, was a surgeon. CALLAHAN, LiST OF OFFICERS OF THE NAVY OF THE UNITED
STATES AND OF THE MaRriNE CORPS FROM 1775 to 1900, 151 (1901).

27 See Letter from Capt. Truxton to Secretary of the Navy, April 27, 1800, in NavaL
DOCUMENTS, QUASI-W AR WITH FRANCE, OPERATIONS JaN, 1800—May 1800, at 451352
(1937): “T have appointed Robert Taylor Esquire Attorney at Law to officiate as Judge Advocate
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tees of the Bill of Rights were thought to apply to courts-martial.
Neither the 1799 nor the 1800 Articles for the Government of the
Navy so much as mention counsel,?”* and the 1806 Articles of War
show that as a matter of statute the prisoner was unattended on the
taking of depositions and left to rely at the trial on such legal assistance
as the prosecutor would accord him.?7® Articles 69 and 74 of 1806
show on their face that its framers considered the assistance-of-
counsel provision of the sixth amendment to be for civilian consump-
tion only.?77

Mr. Campbell of Tennessce, who had railed at courts-martial in
general and at the death penalty in particular in the course of his
opposition to the 1806 code.?"® did not appear in the least troubled by
the circumstance that a military prisoner had to look to the prosecutor
as his counsel. Yet Campbell was a lawyer, and one sufficiently
esteemed to be called within a few years to the bench of his state’s
highest court.?’® Moreover, John Quincy Adams, who had fly-
specked the 1806 Articles of War in two sessions of Congress, and who
was distinctly disturbed by their poor draftsmanship,?#® was appar-
ently not concerned in the slightest by their failure to accord military
persons any right to counsel.

We come now to three Presidents, all of them contemporaries of the
Bill of Rights, who will be considered in the order of their terms of
office. We know that Madison drafted the Bill of Rights. and that he
led the successful struggle for its adoption in the First Congress.?8!
Surely if anyone in 1789 had believed that the guarantee of right to
counsel did apply or should apply to the land and naval forces,
Madison would have known of it. Mr. Henderson writes that “the
rules of both logic and of construction would lead to the conclusion
that since Madison, a lawyer, was aware of the special problem of
military cases and felt the need specifically to exemnpt them from one
provision of the amendments, he intended that courts-martial should
not be excluded from the other provisions.”282

of the said Court—Mr, Taylor is a member of the Legislarure of this State—he is a good
Federalist and has talents necessary for the Occasion in question.’

215Gee p, 189 supra

218 See shid.

#7* It should. however, be noted that only three persons who sat in the First Congress before
the Bill of Rights was transmitted to the states for ratification served in the Ninth Congress: they
were Gilman of New Hampshire, Sumter of South Carolina, and Andrew Moore of Virginia
See Biographical Directory of the American Congress. 1774-1949, H.R. Doc. No. 607, 81st Cang.,
2d Sess. (1950

7% See pp. 187-88 supra

2783 DICTIONARY OF AMERICAN BIOGRAPHY 452 (1929}

9Sce pp. 184-56, 188 supra

281 BRANT, JAMES MADISON: FATHEROF THE CONSTITUTION 264=75 (1950); DUMBALD, THF
BILL OF RIGHTS AND WHAT IT MEaNs TODAY 33-44 (19573 Henderson. supra note 267
at 309-13,

28214, at 310,
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If, in fact, such was Madison’s intent, an opportunity to give effect
to the Bill of Rights in that sense was squarely presented when the
proceedings in General Hull's trial were laid before him. The circum-
stance that the draftsman and protagonist of the Federal Bill of Rights
approved the proceedings in Hull's case, where the applicability of the
sixth amendment had been expressly invoked, but in vain,?*® is well
nigh conclusive evidence that Madison, like everyone else, never
thought for a moment that its guarantee of counsel applied to military
persons or that the phrase “in all criminal prosecutions” which intro-
duces the sixth amendment included military prosecutions. Under
any other view, it would have been Madison's duty to disapprove the
sentence, Madison read court-martial records carefully,?®* and did
not hesitate to point out irregularities therein.?® It is simply not
possible to argue that his approval of the record in General Hull's case
involved a failure to note a question so fully and explicitly raised at
that trial as the accused’s request for effective assistance of counsel.
The Hull trial is thus perhaps the weightiest evidence of all, because it
constitutes Madison’s actual and practical construction of Ais Bill of
Rights.

President Monroe, likewise, had been a contemporary of the fram-
ing of the Constitution and of the drive for the Bill of Rights.28¢ His
relations with Madison were extremely close, personally as well as

2%38ce pp. 195-97 supra,

234" Among other jobbs on my hands is the case of Wilkinson, His defence fills 6 or 700 pages
of the most collossal paper, The minutes of the Court, oral written & printed testimony, areallin
proportion. A month has not yet carried me thro’ the whole.” Letter From President Madison to
Thomas Jefferson, Feb. 7, 1812, in 8 THE WRITINGS OF JAMES MaDISON 17§, 176-77 (Hunt.
ed. 1908).

See Letter From President Madison to Acting Secretary of War Dallas, April 14, 1815, in
DatLas, LIFE AND WRITINGS OF ALEXANDER JAMES DALLAS 399 (1872): "1 am engaged with the
proceedings of the court-martial on General Wilkinson. Itis so extremely voluminous that I shall
not be able to get through it for some days.” See alsoid. ar 400, 401, 407 (etters from Madison to
Dallas dealing with Madison's reviews of court-martial proceedings).

% T have examined and considered the foregoing proceedings of the General Court
Martial, held at Fredericktown, for the trial of Brigadier General James Wilkinson—
and although T have observed in those proceedings, with regret, that there are instances
in the conduct of the court, as well as of the officer on trial, which are evidently and
justly objectionable, his acquittal of the several charges, exhibited against him, is
approved, and his sword is accordingly ordered to be restored. James Madison.
February 14, 1812,

G.O. of Feb. 19, 1812, 24 ANNALS OF CONG. 2138 (1812)

The foregoing action considerably toned down the draft thar Paul Hamilton, Secretary of the
Navy, had submitted to the President eight days earlier, though it preserved the substance. See
46 Madison Papers No. 93 (ms. in Library of Congress).

236 STYRON, THE LASTOF THE COCKED HATS: JAMES MONROE AND THE VIRGINIA DYNASTY
107-29 (1943). “* As for Monroe, he was uncertain: he saw that the Constitution without a bill of
rights was an undemocratic document; but the question was whether to withhold ratification
uatil a bill of rights was added, or to ratify it on condition that such a bill be added.” /4. at 121.
See also CRESSON, JAMES MONROE 96-103 (1946).
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officially, and had been so for many years.287 During his Presidency.
from 1817 to 1823, the number of officers in both Army and Navy was
sufficiently small so that the few court-martial cases that required
presidential action2®® could be, and on occasion were, discussed in
detail at Cabinet mectings.?®® On several occasions, President Monroe
returned cases to courts-martial with directions for reconsidera-
tion.®® Against this background, his approval of proceedings in
which an accused military or naval person was denied the kind of
assistance of counsel that he would have had in the civil courts 29! is
further proof that James Monroe also did not believe that the sixth
amendment applied to military trials.

We come finally to John Quincy Adams. He graduated from college
in the year that the Constitutional Convention met,?*? and from then
until 1790 studied law in the chambers of Theophilus Parsons.2%% The
latter was a member of the Massachusetts ratifying convention,*** and
young Adams himself attended two sessions of the New Hampshire
convention.?® It is therefore most unlikely that he was unaware of
what at that time was the prevailing understanding as to the scope of
the Bill of Rights.?*® We have seen that, as a Senator, the younger
Adams scrutinized the 1806 Articles of War more intensively than any
member of either house.?* For eight vears in Monroe’s Cabinet, he
joined in and recorded the discussions of court-martial cases.?*® Be-
coming President himself, he gave exacting personal attention to the
court-martial cases that came before him.?%% His recorded actions are
far from perfunctory, and his disapprovals frequently constitute
well-formulated opinions on questions of military law and disci-

287 See 4d. ut §1.

9 These included. for the Army. cases in time of peace involving the death sentencu or
invulving the dismissal of a commissioned officer. and all cases involving a general officer, Art
War 65 of 1806. 2 Stat. 367; in the Navy, all cases involving the dismissal of a commissioned or
warrant officer, and all death sentences. except for trials faking place outside the United States,
AGN XLI of 1800, 2 Stat. 51,

289 See 4], Q. ADANS 141-43, 153-55, 408-13, 427=29, 434, 61d. at 429, 45354, 461, These
citations do notinclude references to the court-martial of Ambrister and Arbuthnotin Florida by
General Jackson for aiding the enemy. Sez WINTHROP =139-40, *711, #1297,

2604 1.Q. ADAMS 427, quoted note 30 infra.

¥18ee pp. 198-99 supra Case of Lt. Weaver of the Navy)

221 Q0 Apas 20,

293 1 4d. at22-23see LirkIN A NEW ENGLAND TOWN: 1787, 1788—DjaRry OF JOHN QuINGY
ADaMs (C. F. Adams. Jr.. ed. 1903).

28414 at 95-96.

28374 at 100. 101

28 Scc id. ar 75, 81, 82. 93, 106 (entries dealing with the new Constitution). |. Q. Adams
himself at first feared the Constitution would be adopted. and though not pleased with it. later
became “converted. though not convinced.” /4. at 75, 93

257 See pp. 184-86. 188 supra.

#98 See materials cited in note 289 supra.

2% See, g T Q. ADAMS 4496, 17778, 296, 375: Rid, ac 7
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pline.?°® Over the years, he formulated a consistent philosophy and
policy in military cases.®” Prior to publication, he discussed his
prospective rulings with the service Secretaries®®? and with the
Commanding General of the Army.*% He studied texts on military
law,%*¢ and went to some lengths in listening to the complaints of
officers whose sentences of dismissal he had approved.?®s Con-

899 Gee, e.g., G.Q). 64 of Dec. 29, 1827 (cases of Ass't Surgeon Bryantand Lt. Hunter, both of
the Army); G.O. 51 of Sept. 4. 1828,

In Ass't Surgeon Bryant's case, General Winfield Scott had directed the court-martial to
reconsider its ruling, at the same time increasing its membership; the augmented tribunal
reversed the prior ruling. This was held erroneous by the President and disapproved by him,
after discussions with Secretary Barbour and General Brown, commanding the Army.7
J. Q. ADaMs 358, 363, 384.

Lieutenant Hunter had been convicted of challenging his superior, Colonel Josiah Snelling, to
aduel in violation of Art. War 25 of 1806, 2 Stat, 363, and was sentenced to be cashiered, witha
recommendation for clemency. The President approved the sentence, and remitted the cashier-
ing,

the principal consideration for which is the multiplied testimony on the face of the
record that the prosecutor has been in the habitual practice of obtrusively declaring his
readiness to waive his rank and meet in private combat any of his inferior officers, who
might be dissatisfied with his conduct. Such declarations subversive of all discipline,
are not only violations of the military character of him who makes them, but if made
without special occasion, are mere vain boastings of personal courage, and if with
occasion are direct provocations to 2 challenge. One of their most pernicious conse-
quences, is, that they disqualify to the common sense and feeling of mankind the
officer thus self-degraded to the level of his inferiors, from acting as a prosecutor
against them for taking him at his word.

G.O. 64 of 1827, at 12-13.

In the naval case of Master Commandant Carter, the President wrote a letter to the judge
advocare to be read to the court, explaining why the sentence to cashiering had been confirmed. 7
J. Q. ADaMS 372-73, 375, 378, 38485

201+This is the second instance within twelve months of sending to a Court-martial an opinion
of the Attorney-General to induce them to reverse their judgment, which in both cases they have
refused, I think the same result may almost always be expected.” 4 J. Q. ADaus 427 (Nov
1819}. “Death was 100 severe a punishment for desertion in time of peace.” 7id. at 29 (June 23,
1826). “[I]nterferences of fathers and members of Congress with Courts-martial . . . [are]inno
wise favorable to the support of discipline.” 7 id. at 24647 (March 24, 1827).

“In the case, as in that of Colonel Chambers, and indeed in every trial for drunkenness upon
which [ have been called to act, the mass of negative testimony, even from witnesses of the most
respectable character—that is. of witnesses who say that the accused was not drunk at times
when the positive witnesses swear that he was so—is surprising. Others swear of a confirmed
and notorious sot that they have known him for years and never saw him drunk in their lives.
This is so invariable a resource of defence in every trial for drunkenness that it may beclassed
with the alibi of the Old Bailey. Negative testimony in such cases proves absolutely nothing.” 7
id. at 373 (Dec. 7, 1827). “The defence of Lieutenant Hunter is highly exceptionable—full of
irrelevant and abusive matter, much of which ought not to have been allowed by the Court to
appear upon the Record: most especially as they denied to the prosecutor the liberty of replying
to it, The consequence is that he stands under scandalous imputations, and deprived of the
means of refuting them. The right of self-defence is sacred, but should not be suffered to be used
as a cloak for slander.” G.O. 64 of Dec. 29, 1827, at 13.

2 Gee 7 ]. Q. ADAMS 44-46, 162-63, 165, 169, 309, 358, 363, 372-75, 384; 8d, ar 85,

3037 id. ar 384, 392,

3047 44, at 46, 363,

395 Ass't Surgeon Todsen was convicted of fourteen specifications laid under seven charges,
and sentenced to cashiering, publication of his name, and the refund of $47 found to have been
embezzled and misapplied; the sentence was approved by the President. G.O. 20 of 1826.
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scquently, John Quincy Adams’ approvals of court-martial cases in
which defense counsel had not been permitted to address the court3°8
must be taken to reflect a settled conviction, resting on long and
careful study. that persons in the land and naval forces werce not
entitled to the kind of assistance of counsel that the Constitution
guaranteed to civilians.

On the basis of contemporary materials, only one conclusion is
possible: The right “to have the Assistance of Counsel for his de-
fence,” though in terms applicable to “all criminal prosecutions” like
the companion right of trial “by an impartial jury of the State and
district wherein the crime shall have been committed,” was never
thought or intended or considered, by those who drafted the sixth
amendment or by those who lived contemporancously with its adop-
tion, to apply to prosecutions before courts-martial. As General Hull
himself had said of the sixth amendment when he invoked it at his
trial, “T know well, Sir, that if this provision be taken in connection
with the context, and the instrument be construed according to the
technical rules of law, it will be considered as applying only to civil
prosecutions.”307

IV. OTHER BILL OF RIGHTS GUARANTEES IN THE
EARLY MILITARY LAW

Once we leave the realm of right to counsel, the materials are more
scanty, there are fewer adjudications, and conclusions are in conse-
quence somew hat more difficult to formulate. I agree with Mr. Hen-
derson that “the second, third, seventh, ninth, and tenth amendments
need not be discussed, for they are not relevant to the present prob-

Periodically thereafter, the President considered the case and saw Todsen. See 7] Q. Apas
183,188, 190,192,209, 212, 216, In March 1827 the President remitted the paymentof the 847,
for which Todsen was most grateful, 7 4. at 239, 240, but Todsen continued to visit. soliciting
civilian employment with the Government, see 7 id. ar 248-45, 282-83. The President finally
had Todsen appointed surgeon of a ship engaged in colonizing Liberia. 7 id. at 285. 292. 378,
309See pp. 199-201 supra; cf. pp. 197-198 supra.
7 [ULL TRIAL 9. quoted p. 196supra. Ten years later, after broading about his conviction,
Hullin aset of memoirs attacking General Henry Dearborn took an entirely differenc view of the
sixth amendment: “It is binding on all courts both civil and military,” HULL, MFMOIRS OF THF
CAMPAIGN OFTHE NORTH WFSTERN ARMY OF THF UNITED STATES. A. D, 1812, at 147 (1R24).
Gen. H. A, S, Dearborn rushed into print in defense of his father:
[ assert with confidence, that the court acred in conformity to the established principles of
martial law: in refusing “his counsel to open their lips.” in the presence of the court, This is the
established laws of all nations. and our naval and military courts bave been, and still are governed
&y this rule. For the truth of this declaration, 1 appeal to the writers on martial law, and
to the officers of our army and navy.

DEARBORN, DEFENCE OF GEN. HENRY DEARBURN . AGAINST THE ATTACK OF GeN. WILLIAM

Hury 27-28 (1824).

398 This foornote was omitred in original text. {ed.)
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lemn.”3%? There will be set forth below, in the order in which each
remaining guarantee is set forth in the Constitution, such materials as
have been found.

A. FIRST-AMENDMENT GUARANTELS

1. Establishment of Religion.—In his solitary dissent in Jiinois ex rel.
McCollum v. Board of Educ.,*'® Mr. Justice Reed pointed out that the
armed forces had had chaplains “from early days.” The first Army
chaplains appear in the statute book in 17913!* and the first in the
Navy in the first naval act in 1794.%12 But chaplains for both Houses of
Congress had been provided even earlier, in 1789312

Both the Army and Navy articles encouraged religious devotions.
Navalarticle 2 of 1799 stated, “commanders of the ships of the United
States, having on board chaplains, are to take care, that divine service
be performed twice a day, and a sermon preached on Sundays, unless
bad weather, or other extraordinary accidents prevent.”*'* Article 11
of 1800 repeated the foregoing and added, “that they cause all, or as
many of the ship’s company as can be spared from duty, to attend at
every performance of the worship of Almighty God.”3'? It was not
until 1862 that the final portion was changed to “it is earnestly
recommended,” 2 and in that form it still survives today.3!” A simi-
lar provision for the Army, “Itis earnestly recommended to all officers
and soldiers, diligently to attend divine service,” was in article 2 of
1806,%'% drawn from its Continental predecessor;®!® but Winthrop
considered it obsolete,?2® and it disappeared with the 1916 revision.

Congress did not, either in providing for chaplains or in recom-
mending attendance at divine services, establish a state church; possi-
bly the requirement for attendance in 1800 overstepped the command
of the first amendment, assuming it to have been applicable to the

303 Hend, & Martial and the Constitution: The Original U ding, 71 Harv. L,
RV, 293, 315 (1957).

310333 U.S, 203, 253-535 (1948),

21t Act of March 3, 1791, ch, 28, §§ 5-6, 1 Stat. 222,

312 Act of March 27, 1794, ch. 12, §§ 2, 6, 1 Stat, 350, 351,

15 Act of Sept. 22, 1789, ch. 17, § 4, { Stat. 71.

3141 Stat, 709,

3152 Stat, 45.

318 Act for the Government of the Navy of 1862, art. 2, REv. STAT. § 1624 (1875) [hereinafter
cited as AGN of 1862],

81710 U.S.C. § 6031(b) (Supp. V, 19§8). See H.R, Rep. No. 491, 81st Cong., Ist Sess. 38
(1949): “These are provisions which are of historical existence [sic] to the Navy and which the
Navy desires to retain as statutory provisions.”

3187 Stat. 360.

9 Arts. of 1776, § 1, art. 2, printed in WINTHROP, MILITARY LAW AND PRECEDENTS *1489
(2d ed. 1896) [hereinafter cited as WINTHROP]. Compare British Articles of War 0f 1765, § I, art.
1, printed in WINTHROP 1448,

220WINTHROP *1016,
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naval forces. All that can be said with certainty is that all the legisla-
tion here set forth was nonsecular.

2. Freedom of Speech,.—We have secn above®?! how, when in 1804 it
was proposed to extend the Continental Articles of War denouncing
the use by any officer or soldier of “traiterous or disrespectful words
against the authority of the United States in Congress assembled, or
the legislature of any of the United States in which he may be
quartered,” so that it would apply also to the President and Vice
President, an objection on the ground that this was a second Sedition
Act and that the Constitution did not define “traiterous . . . words”
stopped the revision of the Articles of War until the next session. Two
years later, in article 5 of 1806, the prohibition was enacted with but a
sllght amendment, so as to cover the use of “contemptuous or disre-
pectful words against the President of the United States, against the
Vice President thereof, against the Congress of the United States. or
against the chief magistrate or legislature of any of the United States.
in which he may be quartered . ez

Plainly. the right to use “contemptuous or disrespectful words”
against the President, the Vice President, Congress, and state gover-
nors or legislatures is of the essence of the civil liberties of a citizen:
such language thus directed is indeed a matter of daily occurrence; and
when the Sedition Act of 1798%2% impinged on such activity, it was a
matter of abiding conviction on the part of Jefferson and his followers
that this measure was unconstitutional in the face of the first amend-
ment’s command that Congress shall not make any law “abridging the
freedom of speech.”®2* But no Jeffersonian in Congress objected once
the word “traiterous” was stricken, and Jefferson himself signed the
bill that enacted article 5 of 1806 into law.

Other limitations in the 1806 Articles of War on the untrammeled
exercisc of free speech fell under exceptions that seem well cstab~
lished. The power'to make Rules for the Government and Regulation
of the land and naval Forces” must include, at a minimum, a power to
preserve order therein; that would suffice to sustain the prohibition in
article 24 against reproachful or provoking speeches,®2% that in article
25 and article 28 against challenges and upbraiding another for not
accepting a challenge; 2% and, very likely, the prohibition in article 3
against “any profane oath or execration.”*27 Fven today, the guaran-

21Sec p. 184 supra.

3222 Srat. 360,

32 Act of July 14, 1798, ch, 74, | Stat, 596

94 See, v.g., CHINARD, THOMAS JIFFERSON 34247 (1939)

3252 Srat. 363, To the same effect were AGN 27 0f 1799, 1 Stat. 712, and AGN XV of 1800, 2
Stat, 47,

4287 Stat. 363,

9272 Stat, 360. Profane swearing was also prohibirted by AGN 3 of 1799, 1 Stat. 709, and by
AGN IIL of 1800. 2 Star. 45.
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tee of free speech does not protect “the profane, the libelous, and the
insulting or ‘fighting’ words—those which by their very utterance
inflict injury or tend to incite an immediate breach of the peace.” %%
The power “to raise and support Armies” necessarily implied the
power to punish desertion to prevent their dissolution, and, in conse-
quence, the power to punish anyone who advised or persuaded deser-
tion in violation of article 23.32% It is similarly not difficult to sustain
the power to punish one who made known the watchword, in viola-
tion of article 53,%%% or one who corresponded with the enemy in the
face of article 57,%%! the latter being an act which, quite plainly, verged
on, if indeed it was not included within, the constitutional definition
of treason.?® And the prohibition against using menacing words in
the presence of a court-martial, contained in article 76,333 was neces-
sary to protect the processes of those tribunals,

It is only the prohibitions against contemptuous and disrespectful
words contained in article 3, and against contemptuous and disre-
spectful conduct against one’s commanding officer in article 63%4—
conduct which as a matter of usage has always included words33s—
that seem on their face to run counter to the first amendment,

As a matter of Congressional power under the Constitution proper,
it is of course not difficult to support these articles. The President is
the Commander-in-Chief, and he would be an ineffective one if he
could be assailed with impunity by those subject to his command. The
same is true respecting subordinate commanders. Similarly, Congress
is entitled to protection from the military on the principle of subordi-
nation of the military power, the violation of which was one of the
grievances charged against George I1I in the Declaration of Indepen-
dence.?3¢

But—and this must not be ignored—Congress to that extent has
made a law “abridging the freedom of speech.”

There is room for thoughtful diversity of opinion regarding the
scope of free speech in the armed forces,®*? but it is hardly open to

8 Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). The passage quoted begins,
“There are certain well-defined and narrowly limited classes of speech, the prevention and
punishment of which have never been thought to raise any Constitutional problem. These
include the lewd and obscene , . . " Jd. at 571-72, For differing later views as to the scope of
constitutional protection for obscenity. see Kingsley Books, Inc. v. Brown, 354 U.S. 436(1957),
and Roth v, United Stares, 354 U.S. 476 (1957).

3297 Star, 366.

3801bid,

331 [hid. AGN 330f 1799, 1 Stat. 712, and AGN X of 1800, 2 Stat. 46, were of similar import.

32" Treason against the United States, shall consist only in levying War against them, or. in
adhering to their Enemies, giving them Aid and Comfort.” U.S, CONST. art. 3, § 3.

322 Srat, 368 (now UCM] arts, 88-89, 10 U,S.C. §§ 888-89 (Supp. V, 1958)).

3342 Srat. 360,

235 See WINTHROP *874-77.

428" He has affected to render the Military independent of and superior to the Civil Power."

#78ee United States v. Voorhees, 4 U'S.C.M.A. 509, 16 C.M.R. 83 (1954) Vagts, Free
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contend that the very coneept of an armed force subordinate to civil
authority is still consistent wirh a right on the part of members of such
a foree to have the same freedom of speech that is accorded civilians.
Jefferson, who felt so strongly the unconstitutionality of the Sedition
Act that he drafted the Kentucky Resolutions,3%® was clearly of this
view, for he approved the 1806 Articles of War with their provisions
that so markedly abridged the freedom of speech of those in uniform.

The conclusion is therefore inescapable that the Founders did not
intend this portion of the Bill of Rights to apply to persons in the land
and naval forces.

3. Petition for Redress of Grievances —Ever since the beginning, the
Articles of War have provided relief for any officer or soldier who
“shall think himself wronged” by his superiors.? In somewhat simi-
lar form, the same provision was included in the carliest naval arti-
cles,#? and their substance still survives today 34!

The conclusion that these provisions reflected concepts of proper
military administration rather than any recognition of fundamental
constitutional rights of soldiers and sailors is reinforced by an incident
occurring in Washington’s first administration. In December 1792,
General Wayne, then commanding the Army, sent Secretary Knox a
copy of an address of the officers of the Legion of the United States
regarding the inadequacy of the ration allowed the soldiery, with the
request that it be submitted to the President for the immediate consid-
eration of the federal legislature.®42 Knox did so. and replied:

In the mean time I am ordered to express you his regret that this
mode has been taken to bring the subject forward—A Statement
from you as commanding Officer would be intitled to and receive
the same consideration as if supported by every individual under
your command. The assembling of military Officers, in order to
add weight to their representations against an existing and known
law at the time of their and their Soldiers engagements, is consid-
ered as prejudicial to that order which renders a disciplined prefer-
able to an undisciplined body of Men. If Officers are suffered to

Speech in the Armed Forces, 57 CoLUM. L. Rex. 187 (1937). This article seems to overluok the
constitutional significance of Jefferson's part in enactment of the 1806 Articles of War

38 See 4 CHANNING, HISTORY OF THE UNITED STATES 22429 (1917); 2 BeveRIDGE, THE
LiFe OF JOHN MARSHALL 397-400 (1916} 1 VON HoLsT, CONSTITUTION AL HISTORY OF Ti+
UNITED STATFS 144-45 (1876),

3% Arts. War 34-35 of 1806, 2 Stat. 364. These provisions were derived from the Revolution-
ary articles, Arts.of 1776, § 11, arts. 1-2, printed in WINTHROP *1494. The latter, in turn. were
drawn frem British originals. Art. LVII of James 11 (1688), printed in WiNTI{ROP *144: British
Articles of War of 1765, § 12, arts. 1-2, printed in WINTHROP* 14§ Tisee 1 Ops, ATTY GEN . 166
(1811}

840 He shall quietly and decently make the same [i.e., just cause for complaint] known to his
superior officer . . . " AGN 26 of 1799, 1 Stat. 711,

SUUCM] are, 138, 10 US.C. § 938 (Supp. V', 1938).

#42 ) etter From Gen. Wayne to Secretary of War Knox, Dec. 12, 1792, in | Campaign Into
the Wilderness: The Wayne-Knox-Pickering-McHenry Correspondence 156 (Knopf ed. 1955),
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assemble and deliberate in such cases, the propriety of assembling
the non commissioned and privates is separated by an ideal line
only—It is hoped and expected that in all future cases, the sugges-
tions for any modification of the laws relative to the Army and the
reasons on which such suggestions are founded should be stated
only by the commanding General,34?

The portion of the fourth amendment relating to general warrants
is, I agree with Mr. Henderson, “not appropriate to military life”’; he
says however, that “there is no difficulty in reading the provision
against unreasonable searches and seizures as being separable and
protecting those on active duty with the military.”2** Assuming the
premise of separability, the conclusion does not follow,

B. FOURTH-AMENDMENT GUARANTEES

First, the development of the fourth amendment came rather late in
our constitutional history. Not unti]l 1886, in the Boyd case,34% was
that amendment given content, and the concept of excluding evidence
obtained through an illegal search and seizure was first formulated in
the Weeks case, 4% in 1914, There is nothing whatever in Winthrop on
searches and seizures, Moreover, the Weeks principle does not appear
in military law until the closing years of World War II; %47 nor was it
applied to searches within military installations even in qualified form
until 1949348

Second, the modern view that the fourth amendment is aimed
essentially at protecting the right to privacy3#® is, on its face, “not
appropriate to military life.” There is no privacy in military life, least
of all for those in the ranks; their barracks, their few possessions, their
very persoms, are all subject to inspection by superiors as a matter of
course without notice. And certainly the soldier of the 1790’s—
unpaid, poorly clothed, subject to frequent and brutal punishment,
continually (if improperly) made to be servant to his officers 33%—had
not even the tenuous and episodic privacy that his present-day succes-
sors have on occasion. The actualities of military life in the decade or

342 L eteer From Secretary of War Knox to Gen. Wayne, Dec. 22, 1792, in 1 4. at 159.

344 Henderson, supra note 309, at 315,

34 Boyd v, United States, 116 U.S, 616 (1886).

38\Weeks v, United States, 232 U.S. 383 (1914).

247 See 3 BULLFTIN OF THE JUDGE ADVOCATE GENERALOE THE ARMY 7 395(27), at 512 (1944);
7id. T 395(27), at 75 (1948).

248 U.S. DEPT OF ARMY, MANUAL FOR COURTS-MARTIAL T 138 (1949); ¢f. U.S. DrP'T OF
DEFENSE, MANUAL FOR COURTS-MARTIAL UNITED STATES © 152 (1951),

249(f Walfv. Colorado, 338 U.S. 25, 27-28(1949); Olmstead v. United States, 277 L.S. 438,
472-79 (1928) (Brandeis, J., dissenting).

39The frequency with which Wilkinson issued orders on the theme that “a Soldier by
voluntary compact becomes the Servant of the State, but not the slave of an individual” shows
that the practice was widespread. See General Wilkinson’s Order Book, 1797-1808, at 10(ms. in
National Archives Record Group 94, Entry 44) fhereinafter cited as Wilkinson Order Book],

217



MILITARY LAW REVIEW [Bicent. Issue

so after the adoption of the Constitution®® uiterly negative any
notion that the first American soldiers were shielded against searches
of any kind.

The short of the matter here is that Mr. Henderson has engaged in
after-thinking—reading into the minds of the Founders views that
were not fully formulated for well over a century afterwards. and
retroactively applying those concepts to situations where, in fact, they
were never sought to be applied.

C. FIFTH-AMENDMENT GUARANTEES

1. Protection Against Double Jeopardy.— A provision that “no offi-
cer, non-commissioned officer, soldier, or follower of the army, shall
be tried a second time for the same offence” appears in article 87 of
1806.35% This was new, and, being joined to the first paragraph of
article 24 of 17862%% with an “and,” was doubtless added as an
amendment by John Quincy Adams or his committee 334

While the common law dealt with the scope of the pleas of aurrefoirs
acquit or copvict,**® and the Constitution spoke of “jeopardy.” article
87 said “tried.” Possibly all threc versions were regarded simply as
paraphrases; the nearly contemporancous construction of “jeopardy™
in the fifth amendment, for ¢riminal prosecutions in the civil courts.
was “nothing short of the acquittal or convietion of the prisoner, and
the judgment of the court thercupon. This was the meaning affixed to
the expression by the common law . . . 3% The problem in mili-
tary cases lay in the circumstance that there was no judgment until the
reviewing or confirming authority acted, and that such officer, be he a
general, a fleet or squadron commander, or the President, could
return the proceedings for revision.®?” In plain Fnglish. he could
direct a more severe sentence.?® This practice received the approval
of the Supreme Court in Ex parte Reed, **® a Navy case decided in 1879,
and, notably, in Swaim v. United States,*®® where the President had
twice returned an Army case in an ultimatcly unsuccessful effort to

331 See generally JacoBs, THE BEGINNING OFTIHEF UL 8. ARMY (19471 Wilkinson Order Book
N at. 369,
INTHROP * 1507

4 8ee pp. 185, 188 supra.

8333 HAWKRINS, PLEAS OF THY CROWN 515-29 (8th ed. 1824)

338 United States v, Haskell, 26 Fed. Cas, 207, 212 (No. [3321)}{Washington. Circuit Justice.
1823).

BTMACOMB, A TREATISF ON MARTIAL Law axD COURTS MARTIAL 32-33 (1809): MAaLThY,
A TREATISE ON COURT3-MARTIAL aND MILITARY Law 144 (1813),

338 8ec 6 (Ops. ATTY GEN, 200 (185 3); WINTHROP *694-702

239100 U.S. 13 (1879).

380145 U.S. 333 {1897). qffirming 28 Cr. CL. 173 (1893)
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obtain from the court-martial a sentence dismissing the accused from
the service, 38!

Winthrop's discussion of revision does not include revision of ac-

uittals; ®8? in time, however, the practice extended that far and in
qu i ¢ p |
World War 1 was so widely—and, on the whole, so unwisely—
exercised, 88 that in 1919, consequent upon public clamor,?8* it was

rohibited by regulation®®® and the next year, forbidden by stat-
y reg y 3
ute. 388

The justification for revision of acquittals was said to lie in the
supposed common-law right of a judge to require a jury to reconsider
its verdict,®®7 an approach that ignored the common-law qualification
that this could not be done after the recording of an acquittal, which a
jury could demand.®®8 Itis plain from early trials by court-martial that
jur) d tisplaint 3 3
neither the extension of the revision procedure nor the attacks that led
to its abandonment reflected the original practice,

In 1792, asentence characterized as “mild” was confirmed without
a return of the proceedings by General Wayne.?%° In 1793, he disap-
proved an acquittal, on the ground that the court-martial had assumed
the power of pardoning; but he did not return the proceedings for
revision.®”® In 1795, he disapproved the sentence of an officer sen-
tenced to be reprimanded for a minor dereliction; the officer having
already been reprimanded at the time, there should be no second
reprimand for the same offense.®™ These instances are episodic only,
and no consistent principle appears until after Wayne’s death.

On March 17, 1801, General Wilkinson disapproved the proceed-
ings of a general court-martial of Sergeant John Hughes because the
sentence was unauthorized under article 24 of 1786.%72 “But that such

81 8¢e 18 OPS. ATTY GFN. 113 (1885); 28 Ct. CL at 195, 198; 165 U.S. at 563. Swaim was
finally sentenced to suspension from rank and duty for 12 years, which made Col. G, N Lieber
Acting Judge Advocate General of the Army for all of that period as a colonel, Hence the service
comment that the court which sentenced Gen. Swaim actually punished Col. Lieber

S AWWINTHROP *694-702.

363 See Trials by Courts-Martial, Hearings Before Senate Committee on Military Affairs on 8. 5320,
65th Cong., 3d Sess. 34-35, 24666 (1910); Establishment of Military Justice, Hearings Before Senate
Commitree on Military Affairs on §. 64, 65th Cong.. Ist Sess. 1379-80 (1919).

*% Bruce, Double Jeopardy and the Porser of Review in Court-Martial Proceedings, 3 MINN. L. REv.
484 (1919); Morgan, The Existing Court-Martial System and the Ansell Army Articles, 29 YaLt L]
52, 6163 (1919),

98 General Order 88, July 14. 1919 [General Orders of the Army hereinafter cited as G.O.,
with date].

280 Are, War 40 of 1920, 41 Stat. 795,

3876 Ops, ATTY GEN. 200, 206 {1853} WINTHROP *694-95.

3882 HALE, PLEAS OF THE CROWN *299-300; 2 HAWKINS, PLLASOF THE CROWN 623 (8thed.
1824); Regina v. Meany, 9 Cox C.C. 231, 233 (Crim. App. 1862) (dictum)

¢ G.0., H.Q. Pittsburgh, Oct. 18, 1792, Gemeral Wayne's Orderly Book, 34 MICHIGAN
PIONEER AND HISTORICAL COLLECTIONS 341, 396-97 (1905} [hereinafter cited as Wayne Or-
derly Buok]

3%0G.0., H.Q. Hobson's Choice, July 6, 1763, id. at 3435-46.

#11G.0., H.Q. Green Ville, Aug, 27, 1795, id. at 638,

3T WINTHROP * 1507,
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an atrocious offender should not escape punishment,” another trial
was ordered,®” at which a due and legal sentence was adjudged.®™
Plainly, this was a second trial, not indeed a contravention of any
article of war then in force, but certainly on its face contrary to the
fifth amendment,

But, while General Wilkinson was quick to order a second trial
because of an illegal sentence, he does not appear to have returned
cases for the revision upward of inadequate sentences. In numerous
cases, he criticized courts-martial for their leniency.®™ In one he
reviewed the evidence at sufficient length so that the impropriety of
the court’s failure to adjudge dismissal from the Army became pa-
tent.378 In another, where an officer was found guilty of the specifica-
tion of making a false official statement burt acquitted of the charge of
conduct unbecoming an officer and a gentleman, General Wilkinson
criticized the sentence of a reprimand because of the utter incon-
sistency of the findings.®™™ In a third,*"® conviction of the particular
offense made mandatory a sentence of dismissal #7—the one situation
in which revision is still permitted today .®#° Yet in nonc of these cases
did General Wilkinson call on the court to revise its proceedings, A
similar reluctance is apparent in at least one very early Navy case.?8!

Some years later, in 1818, Attorney General Wirt held in the casc of
Captain Hall that the President had the power to order a new trial
since the court-martial had erred in excluding proper cvidence #82
The circumstance that the accused was anxious to clear himself ar a

37 GO, H.Q. Washington. March 17, 1801, Wilkinson Order Book 312

$MG.O., H.Q. Washington, March 28, 801, id. at 316, 317

8% G.O.. H.Q. Pittsburgh, Jan 1801, Wilkinson Ovrder Buok 285; G.O.. H.Q. Washing-
ton, July 5. 1804, id. at 479, 26587 G.O.. H.Q. Natchitoches, Sept, 23, 1806, i, ar 395,
$96-99

#78G.0O.. H.Q. Washington, Nov, 30, 1804, i, at 504, The accused, acaptain, was tried for

keeping @ miss” in violation of the G.O). of May 22, 1797, against “Mistresses or Kept Women,”
id. at 8, 13. reaffirmed in the G. O, of March 11, 1800, id. ar 218, ("[N 1o O fficer can be suffered t
cuntinue in Service, who indulges this illicit practice.”) The evidence w as overwhelming. vet the
court-mareial’s sentence was only to two vears suspension from command but nor from pay,
‘The proceedings were disapproved because the effect of the sentence was to reward thy aceused
at the cost of the Government.

7" Trial of Capt. Nimrod Long. in 2 Proccedings of Courts-Martial, War Office 178, 187-8%
(ms. in National Archives). Long was tried again the following year and sentenced to dismissal, 2
id. at 331-81, but his resignation was accepted prior t final action on the sentence, HETIANN.,
HISTORICAL REGISTER OF THIF UNITED STATES ARMY 640 (1903),

$7€ Trial of Capt. W. Wilson, in 2 Proceedings of Courts-Martial. War Office 10444 (ms. in
Narional Archives).

38 Art, War 45 of 1806, 2 Stat. 365

TOTCM] art, 62(bX3), 10 U.S.C. § B62(bX3) (Supp. V. 1958): "In no case . may the
record be returned—for increasing the severity of the sentence unless the sentence prescribed for
the offense is mandatory "

*#! Letter From Sccretary of the Navy to Maj. Commandant Burrows, USMC. March 17,
1800, in NavaL DOCUMENTS, QUASI-W AR WITH FRANCF. OPERATIONS, JANUARY 1880-
May 1800, at 319 (1937

821 Ops. ATTY GEN. 233 (1818),
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second trial helped Mr. Wirt over the hurdle of article 87 of 1806, but
as the members of the court did not agree with the Attorney General,
the case occupied the attention of President Monroe’s cabinet on
several occasions.®®3 Secretary of State John Quincy Adams likewise
disagreed with the Attorney General, but did not rest his nonconcurr-
ence on constitutional grounds.*** The basic thought underlying the
Hall ruling, that a trial vitiated by error was no trial at all even when
the court had jurisdiction, emerged briefly in the Army Regulations of
1835385 bur thereafter new trials at military law vanished,**® and
they do not appear again until World War 1387 and the 1920 Articles of
War. 588

In one instance, General Wilkinson’s views foretold the future; in
his Memoirs he stated that a case should never be taken from a court-
martial prior to decision except in circumstar.ces of imperious and
justifiable necessity 38 In 1949, the Supreme Court in Wade v.
Hunter*® agreed that, upon such a showing, a second trial before a
new court-martial would not involve double jeopardy.***

In the Wade case, the Court assumed that the constitutional provi-
sion was applicable to military trials. The available materials do not
permit a categorical conclusion on the validity of that assumption;
they do not establish whether the prohibition against double

383 8ee 4 MEMOIRS OF JoHN QUINCY ADaMS 141-43, 153~35 (C. F. Adams ed. 1874)
[hereinafter cited as ]. Q. ADaMs].

3841said, . .the difficulty appeared to me to be, thatif a sentence of a conviction when

disapproved by the President was no trial at all, 1 could not see how a sentence of
acquitral, if disappraved, should be a trial. The argument of nullity applies as much
to an acquittal disapproved as to a conviction disapproved; and if to an acquittal,
then the eighty-seventh article of war is so far nugatory that an officer might be
acquitted ten times over, by as many successive Courts-martial, and yet be said
never to have had any trial at all.

4] Q. ADaMs 154,

% Army Regs. art XXXV, para. 12 (1835):

No officer or soldier being acquitted, or convicted of an offence, is liable to be tried 2
second time for the same. But this provision applies solely to trials for the same
identical act and crime, and to such persons as have in the first instance been legally
tried. If any illegality take place on the trial, the prisoner must be discharged, and be
regarded 25 standing in the same situation as before the commencement of these
illegal proceedings. The same charge may, therefore, be again preferred against the
prisaner. who shall not plead the previous illegal trial in bar,

288 See WINTHROP 693,

387Sanford v. Robbins, 115 F.2d 435 (Sth Cir. 1940), cers. demied, 312 U.S. 697 (1941),
involved the only new trial granted in World War I—on the ground that the first court-martial
had lost jurisdiction because of the fundamental nature of the ertors committed

388 Art. War 50% of 1920, 41 Stat. 797 (now CCMJ art. 63, 10 U.S.C. § 863(Supp. V, 1958)).
Since the rehearing authorized by this provision is granted after an automatic appeal taken
without the request of the accused, it raises nice questions of double jeopardy. see United States
v. Zimmerman, 2 U.S.M.C.A, 12, 6 C.M.R. 12 (1952). Compare note 537 infra.

80 1 WILKINSON, MEMOIRS OF My OQwN TiMEs 76 (1816).

240336 U.S. 684 (1949)

891 UCM] art, 44(c), 10 U.S.C. § 844(c) (Supp. V. 1958), may or may not involve a legislative
averruling of the Wade case. See S. REP. N0 486, 81st Cong., Ist Sess. 20(1949), The discussion
in UNTTED STATES DEPT 0F DEFENSE, MANUAL FOR COURTS-MARTIAL UNITED STATES 1
56(b) (1951) is a masterful equivocation.
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jeopardy, first written into article 87 of 1806, reflected a constitutional
requirement or a mere carrying forward of a settled common-law
principle. The circumstance that the Articles for the Government of
the Navy never included a double-jeopardy provision at any time,
from 1797 to 1951, is weighty evidence against the constitutional
view. Butall that can be said with certainty is that the actual construc-
tion of the double-jeopardy provision in the articles of war, from 1806
to 1919, honored the constitutional principle quite as much in the
breach as in the observance, and that none of the discussions in the
nineteenth century cited the fifth amendment,

2. The Privilege Against Self-Incriminazion. —Wigmore has shown
that the privilege against self-incrimination was well recognized at
common law by the middle of the cighteenth century. ##? Tytler wrote
in 1800 that "no witness is obliged to answer any question, the answer
to which may oblige him to accuse himself of any crime or punishable
offence,” %% and Macomb duly repeated this passage in 1809.5%4

The privilege was accordingly recognized in carly trials by court-
martial. An Army trial in 1795 was disapproved by General Wayne
because the court admitted testimony “tending to Criminate not only
the Plaintiff but even the Witnesses;”*** and at Commodore Barron's
trial by naval court-martial in 1808, two witnesses were duly warned
and reminded of their privilege by the court.?9¢

The privilege against self-incrimination makes its first appearance
in military legislation in article 6 of 1786, somewhat inferentially it is
true, as that article as well as its 1806 successor simply directed the
judge advocate, in his capacity as counsel for the prisoner, to object to
“any question to the prisoner, the answer to which might tend to
criminate himself.” 397 Inasmuch as it was not until nearly a century
later, in 1878, that the accused before a court-martial could give
testimony, even in his own behalf 298 this was hardly an important
safeguard. Witnesses before courts-martial were not accorded the
privilege by statute until much later, in 1901 before Army courts-
martial,?®® and in 1909 before naval courts.*?

Here again, there is nothing in the materials to suggest that a
constitutional rather than a common-law principle was being applied.

3. Due Process of Lazo. —If by due process of law is meant the rule of

3928 WIGMORE, EVIDENCE § 2250 (3d ed. 1940},

3 TYTLER, AN ESS4Y ON MILITARY LAW AND THE PRACTICE. OF COURTS MARTIAL 288 (15t
ed. 1800),

394 MACONB. 9p. ciz. supra note 337, at 121

G,0,. H.Q. Green Ville, March 30, 1795, Wayne Orderly Book 593-95,

398 PROCIFDINGS OF THE GENERAL COURT MARTIAL CONVENED FOR THE TRIAL OF COM-
MODORE JAMES BARRON, 84, 98 (1822) WINTHROP * 524-26.

597 Sec pp. 189-90 supra

5%3Gee Act of March 16, 1878, ch, 31. 20 Stat, 30

3% Act of March 2, 1901, ch. 809, § 1, 35 Stat. 950.
400 Act of Feb. 16, 1909, ch. 131, § 12, 35 Stat, 622
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law in the sense of “the law of the land”—the original phrasing in the
Magna Carta*®'—then, surely the earliest military cases reflect an
adherence thereto, Proceedings are disapproved for insufficient evi-
dence,*®? for irregularity,*%® for sentences that appear dispropor-
tionately severe for the offense% or that contravene the customs of
the service,*%® The test is what had been customary at military law; to
permit counsel to speak in court was not, and hence a proceeding in
which that took place was disapproved.°® But of due process of law as
a constitutional concept, there is no trace.

Moreover, it must be born in mind that even the constitutional
concept of due process of law meant to the Founders something very
far removed from what it means today. Thus, from 1791 to 1862, the
due-process clause of the fifth amendment and slavery existed to-
gether in the District of Columbia; and when that institution was
abolished, the Constitution was invoked, not to free the slaves, but to
assure such of their former masters as could prove loyalty to the Union
just compensation for their loss.*™ Indeed, throughout the pre-Civil
War period, due process of law was essentially procedural in scope, ¢
It is later, in the course of the interpretation of the fourteenth amend-
ment, that due process becomes substantive in nature. It appears first
as a limitation upon legislative regulation of economic interests, there
takes extreme forms, and then declines; while, almost concurrently,
due process gradually absorbs the substance of the first eight amend-
ments and today seems particularly to protect “personal rights,” to
what ultimate extent we do not yet know 4%

It is sufficient for present purposes simply to note that even pro-
cedural due process in its present manifestations was unknown to the
military proceedings of the Republic’s first quarter-century; as we
have seen, the prisoner was severely limited at the trial by the absence
of effective counsel; *!° and the settled practice which permitted the
judge advocate to be present with the court-martial while the mem-
bers deliberated on findings and sentence, the accused meanwhile

491 See 1 HOLDSWORTH, HISTORY OF ENGLISH Law 61-63 (7th ed. 1956).

©92F,5. G.0.. H.Q. Washingron, Oct. 3, 1800, Wilkinson Order Book 251, 252 (disapproval
by Gen. Wilkinson); G.O., H.Q. Fr. Adams, Jan, 14, 1802:id. at 373 (announcing disapproval
by President Jefferson).

493G.0. Dec. 24, 1801, 2. at 360-69 (withdrawal of challenged members reduced court
below legal minimum).

43,0, June 20, 1804, id. at 475-78 (announcing disapproval by President Jefferson),

495 G.0., H.Q. Miami Villages, Sept. 28, 1794, Wayne Orderly Book 556 (sentence of 50
lashes “passed upon a warrant officer,” viz., the Master Armourer, disapproved).

498Trial of Capt. W, Wilson, supra note 378

97See Act of April 16, 1862, ch. 54, § 2, 12 Stat, 376,

108 See Corwin, The Ductrine of Due Process of Law Before the Civl War (pts. 1-2), 24 Harv, L.
Rev. 366, 460 (1911).

199 See the recent summary discussion in HAND, THE BILL OF RIGHTS 35-53 (1958),

419See pp. 193-201 supra.
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remaining outside, was not forbidden until 1892.#1! Any attempt,
therefore, to read into the early military law cven the faint stirrings of
the due-process learning that is so commonplace today would be as if
“we armed Hengest and Horsa with machine guns or pictured the
Venerable Bede correcting proofs.” 412

D. SIXTH-AMENDMENT GUARANTEES
OTHER THAN RIGHT TO COUNSEL

1. The Right 1o Trial by an Impartial Jury. —Since all proceedings
before courts-martial are criminal in nature, the sixth amendment's
provision that “in all criminal prosecutions the accused shall enjoy the
right to a speedy and public trial, by an impartial jury” as a matter of
language alone includes prosecutions by courts-martal. Since, how-
ever, the significance of this and other censtitutional provisions “is to
be gathered not simply by taking the words and a dictionary.”#1% we
know—indeed it has never been doubted—that this does not follow:
The soldier or sailor never had a right to trial by ajury.*'* The marter
is generally put in terms of implied exception,*’® and sometimes is
analogized to the similiarly implied exception for contemnors !¢ and
petty offenders 17

Any argument that all of the sixth amendment, excepting only the
clause beginning “by an impartial jury,” applies to military trials,
necessarily involves some difficult textual exegesis: Mr. Henderson
admits that the phraseology creates a barrier to his reading of the Bill
of Rights; *'8 and his treatment of the sixth amendment’s text 1% seems
labored and based in part on an assumption proved to have been
unfounded.*?® The textual difficulties vanish only if we are prepared
to assume this amendment’s inapplicability. Let us examine some
more of its guarantees.

2. The Right 1o a Speedy Trial. —The Continental Articles of War
provided that no person arrested or confined “shall continue in his
confinement more than eight days, or till such time as a court-martial
can be conveniently assembled.” #2! This was re-enacted in 1786 and
again in 1806, each time with the word “conveniently” omitted, 22

4:Lactof July 27, 1892, ch. 272, § 2. 27 Stat. 278; WINTHROP ¥ 28689

AENATLAND, DOMESDAY BOOK AND BEYOND 356 (1897)

412 Gompers v. United States, 233 U.S. 604, 610 (1914

**\Whelchel v. McDonald, 340 U.S, 122, 126-27 (1950)

15 See Ex parte Quirin, 317 U.S. 1, 40-41 (1942} (dictum}

418 Green v, United States, 356 U.S. 165 (1958) In re Debs. 158 U.S. 564, 394-Y6 (1R95)

417 District of Columbia v. Clawans, 300 U.S. 617 (1937); Schick v. United States, 195 U.S,
65 (1904)

9% Henderson. supra note 309, at 303,

SIMI4 an 303-135

120 See pp, 206~20% supra.

2 Arts of 1776, § 14, art, 16, printed in WINTHROP *1500

#2 Amends, of 1786, art. 16, printed in WINTHROP*1506: Art War 79 of 1R06. 2 Stat. 36Y.
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The actual length of arrest or confinement was thus left indefinite, nor
were any limirations imposed until 1862, in consequence of the con-
finement of General Stone without trial for some five months.*22 It is
true that General Wilkinson, on the occasion of his second trial by
court-martial in 1813, invoked the sixth amendment’s guarantee of
speedy trial as an argument against a proposed adjournment, *?4 but in
view of his stand against any right to the assistance of counsel in
military trials,*2® this can hardly be deemed a declaration of principle.

In the Navy, article XXXIX of 1800+2® provided in essence, that a
court-martial, once convened, should continue to sit—a protection
against undue delay which Attorney General Cushing in 1853 said
was “enacted in the spirit of the VIth article of the Amendments.” 427

Except for Wilkinson’s single argument, no one in 1855 or earlier
rested the desirable dispatch of military and naval trials on any con-
stitutional requirement.

3. The Right to be Informed of the Accusation.—The provision of the
sixth amendment giving accused the right “to be informed of the
nature and cause of the accusation” was designed to ameliorate the
common-law rule which, except in cases of treason after 1696,428
denied the prisoner any right to leamn the terms of the indictment until
it was read over to him slowly at the trial #%¢

The American naval prisoner was not so handicapped. Article
XXXVTIIof 1800 required that the accused be furnished with charges
when put under arrest,*? a requirement that was implemented by the
provision of the 1802 Navy regulations directing the judge advocate
“to send an attested copy of the charge to the party accused, in time to
admit his preparing his defence.”*%!

There was no comparable statutory provision in the Articles of
War, although in practice charges appear to have been routinely
served in the Navy,*%2 and the only disputes, as in General
Wilkinson's second trial in 1815, turned on whether the charges on
which the prisoner was arraigned varied materially from those served
on him before the trial.*3% It was not until General Stone was arrested

#38ee Act of July 17, 1862, ch. 200, § 11, 12 Stat. 595; WINTHROP ¥ 164-66.

4243 WILKINSON, MEMOIRS OF MY OwN TiMEs 30 (1816). Wilkinson contended that this
passage was omitted from the proceedings by the judge advocate. 3 id. at 29,

2% See pp. 193-94 supra

4287 Srar, 51,

3276 Ops. ATT'Y GEN. 200, 207 (1856).

128Gee 4 BLACKSTONL. COMMENTARIES *35]-52,

91 STEPHEN, HISTORY OF THE CRIMINAL LAw 284 (1883). It appears that no one in England
charged with a felony had the right to a copy of the indictment prior to April 1, 1916, Indictment
R. 13(1) (1915), in First Schedule to the Indictment Act, 1915, § & 6 Geo. §, ch. 90.

4502 Stat. 30,

431 Regulations Respecting Courts-Martial para. 4 (1802), printed in 2 NavaL DOCCMENTS,
BaRBARY WaRS, OPERATIONS 29, 39 (1940).

492 MACOMB, gp. cit. supra note 357, at 68, 172; MALTBY, 6. ¢it. supra note 357, at 21,
4388ee 3 WILKINSON, MFMOIRS OF MY OWN TIMES 23-24 (1816).
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and held for five monthsin 1861~1862 without service of charges upon
him that the law was changed to require such service within cight davs
after arrest.*?*

4. The Guarantee of Confrontarion.—With certain narrow excep-
tions, notably where the prior testimony of deceased or unavailable
witnesses may be used. every witness for the prosecution in a criminal
case must testify in person.®# This follows generally from the sixth-
amendment right “to be confronted with the witnesses against him,”
or, as it is phrased in some state constitutions, “to meet the witnesses
against him, face to face,”*%8

Yer before Army courts-martial, the prosecution has always been
permitted to use depositions in noncapital cases; the provision dates
from 1779.%°7 it was re-cnacted in 1786438 and in 1806,*3" and has
been law ever since.**® True. the prisoner was entitled to be pres-
ent—as has already been noted, no mention was made of any counsel
for him*#'—but confrontation in the sense that the tribunal had an
opportunity to see a live witness, “and judge by his demeanor upon
the stand and the manner in which he gives his testimony whether he
is worthy of belief,”*#2 was a right not available to the military
accused.

The Navy had no specific provisions for depositions until 1909443
Both scervices. however, permitted the prosecution to use the records
of courts of inquiry as evidence in noncapital cases tried by courts-
martial when oral testimony was not available. The Navy provision
dated from 1800 *#4 the Army’s, first enacted in 1786%4® and repeated
in 1806,*¢ imposed the further limitation that records of courts of
inquiry could not be used in dismissal cases,

The deposition practice does not seem to have been questioned on
constitutional grounds until after the end of the Civil War, at which
time it was sustained on the ground of the inapplicability of the sixth
amendment to military trials. 447

5. The Right to Compulsory Process of Witnesses. —The sixth amend-

PHUNTHROP * AT 66

5 8ee 5 WIGMORF, EVIDFNCE §§ 1395-418 (3d ed. 1940 especially §§ 1397, 1395, 1402

80w, CoNst, declaration of rights arr, xif (1780 NUEL ConsT. pt. Loart w (783

97 Resolution of Nov. 16, 1776, 15 JoUkr, ConT. Cona. 12770 1278

% Amends. of 1786, art. 10, printed in WINTIROP * (506,

43 Are, War T4 of 1806, 7 Stat. 368

#9The provision now appears as UCMJ art, 49, 10 U.8,C. § 849 (Supp. \'.. 19531

“*See pp. 189-90 supra.

32 Mattox v, United States. 156 U.S. 237, 242-43 (1R95).

3 acrof Feb. 16, 1909, ch. 131, § 16, 35 Stat. 622

3 Acrof April 23, 1800, ch. 33, § 2. arc 11, 2 Stat. §1,

145 Amends. of 1786, art. 26. printed in WINTHROP 1507

B Arn War 92 of 1806, 2 Stat. 370.

HTDIGEST OF THe OPINIONS OF THE JUDGE ADVOC VT GENERAL T NCIH, at 164-63 (1412)
(citing rulings beginning in October 1865).
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ment’s guarantee of the right 'to have compulsory process for obrain-
ing witnesses in his favor” was long in being implemented; not until
1846 did Congress provide for process to compel the attendance of
witnesses on behalf of criminal defendants in federal courts. *48

With respect to military courts, it is necessary to distinguish be-
tween civilian witnesses and witnesses in the service, The latter were
normally summoned by the judge advocate as a part of his duties,
along with witnesses for the prosecution.**® When the witnesses
desired by the accused were at distant stations, orders from the War
Department were necessary to procure their attendance; the question
whether such orders should be issued was a matter that, at General
Wilkinson’s first trial in 1811, engaged the attention not only of the
Secretary but of the President himself.*3°

When War Department orders were not forthcoming, and wit-
nesses pleaded the exigencies of the service as an excuse for not
appearing, the accused could not obtain their presence in person. This
happened when General Wilkinson, at his second trial in 1813, sought
the testimony of Generals Scott and Macomb and some others, and
apparently did not care to risk taking their depositions.*>* Similarly,
when General Swift was summoned on behalf of the prosecution at
the same trial, he wrote the War Department asking whether he
should appear or remain at his current duties; “a choice of duties being
left to me by the War Department, I preferred the duty on the board at
Baltimore. . . . IThadno inclination to appear for or against either asa
witness, and heard no more of the summons.” 32 In one instance, the
court granted a continuance "upon the application of the accused, who
not having the same means of procuring the attendance of his wit-
nesses as the prosecution possesses, is therefore in the opinion of the
court entitled to more indulgence in this respect, than the prosecu-
tion.” #33

A temporary act passed in 1814 for the regulation of militia
courts-martial while in federal service authorized the summoning of
witnesses generally,454 but no general subpoena powers were confer-

48 A\t of Aug. 8, 1846, ch. 98, § 11, 9 Stat. 74.

49 MACOMB, op. cit. supra note 357, at 172-73; MALTBY, op. ¢i. supra note 357, at 120-21,

430 See the following lecters in 45 Madison Papers (mss. in Library of Congress): Secretary
Fustis to Madison, Sepr. 11, 1817, No. 85; W, Jones to the Secretary of War, Sept, 11, 1811,
No, 87; Secretary Eustis to Madison, Sept. 14, 1811, No. 91; Secretary Eustis to Madison, Sept.
25, 1811, No. 101. Orders were issued for the artendance of all the officers named in the request
of the accused and of the court-martial, which adopred the request, see 45 i2. No. 101, with the
result that, as the Secretary had predicred in 45 id. No. 91, an acquitral resulted.

$STELLIOTT, WINFIELD SCOTT: THF SOLDIER AND THE MaN190-91 (1937 3 WILKINSON,
MEMOIRS OF My OWN TiMES 39-42 (1816)

42 THE MEMOIRS OF GEN. JOSEPH GARDNER SWIFT 137 (1890),

432 PROCEEDINGS OF THE GENERAL COURT-MARTIAL CONVENED FOR THE TRIAL OF COM-
MODORF JaMES BARRON 143-44 (1822).

454 Act of April 18. 1814, ch. 82, § 4, 3 Star, 134,
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red on Army courts-martial until the Civil War;**% and Navy
courts-martial had no statutory power to compel the attendance of
civilian witnesses until 1909.4%%

The military accused unable to compel the attendance of witnesses
had at least the consolation that for fifty-five years after the ratifica-
tion of the Bill of Rights he was not in worse case than a civilian
defendant in a court of the United States.

E. EIGHTH-AMENDMENT GUARANTEES

1. TheRight to Bail.—The rightto bail is perhaps one of the earlicst
rights known to the English law .#%7 The requirement of excessive bail,
which is to say, the denial of bail in practice, was charged against
James II and prohibited for the future in the English Bill of Rights in
1689,438 and from there the guarantee passed into our eighth amend-
ment.

But “bail is wholly unknown to the military law and practice.” 3% It
is not even an indexed topic in Winthrop, and the only suggestion of it
appears in the plainly unconstitutional Civil War legislation that
purported to subject persons making contracts with the Army to trial
by court-martial. #%° Possibly there is room for bail in situations in
which a civilian is sought to be made amendable to military taw, 6!

The very terms of the early statutes negative any notion of bail for
military persons, The 1806 Articles of War permitted officers charged
with offenses to be arrested,*®? but required enlisted men to be
imprisoned, without regard to the gravity of the allegation.¢® Both
provisions repeated those of 1786.4¢* There was no relaxation of the
mandarory requirement that enlisted men be confined *#* until 1891,
when, by regulation, arrest was permitted for those charged with
minor derelictions.*¢® In the 1916 revision that provision was carried

338 Act of March 3. 1863, § 25, Rev, STAr. § 1202 (1875)

438 Actof Feb. 16. 1909.ch. 131, § 11, 35 Stat. 621:see 19 Ops. ATT'Y GEN. 501 (18911 (REY
ST4T. § 1202 applies only to Army courts-martial).

457 §TERPHFN. HISTORY OF THU CRIMINAL Law 233 {1883). quoted in note 11 supra

#5] W, & M, 2d Sess. ch. 2, preamble., para. 10

¥ DIGEST OF THE OPINIONS OF THE JUDGE ADVOCATE GENERAL € 1C, at 481 (1912),

490 scrof July 4, 1864, ch. 253, § 7, 13 Stat. 397 Actof July 17, 1862, ch. 200, § 16, 12 Stat.
596; see Ex parte Henderson, 11 Fed. Cas, 1067 (No, 6349) (C.C.D. Ky. 1878)

€ In United States ex re/. Guagliardo v, McElroy, 27 U.S. L. Wik 2117(D.C. Cir. Sept. 12,
1958), reversing 158 F. Supp. 171 (D.D.C. 1958), involving the constitutionality of the trial of a
civilian employee by an Air Force court-martial in Africa, the relator on January 23. 1938, was
granted bail by the Court of Appeals pending appeal.

452 Art, War 77 of 1806, 2 Stat. 368.

488 Art, War 78 of 1806, 2 Stat, 369: " Non-commissioned officers and soldiers, charged with
crimes, shall be canfined. until trial by a court martial, or released by proper authority.” (Emphasis
added.)

484 Amends. of 1786, arts. 14-15, printed in WINTHROP *1506.

485 Are, War 66 of 1874, Rev. STAT. § 1342 (1874).

98GO 21 of 1891 WINTHROP *173-T4,
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into the Articles of War.*®? But confinement for minor offenses
committed by soldiers was not discouraged by statute until 1920, nor
were officers and soldiers placed on statutory equality with respect to
arrest and confinement until that year 88

Itis difficult to find in this uniform practice of dealing with military
offenders anything but the consistent thought that bail was a right for
civilians only. It may well be, as Mr. Henderson says, that “the
requirement [of bail] is inappropriate in the military where the indi-
vidual has no freedom of movement but rather is at all times subject to
control by his superiors,”4%® But it is this very inappropriateness
which so strongly undercuts a contention that the Bill of Rights was
intended to protect persons in the land and naval forces.

2. Protection Against Cruel and Unusual Punishments.—The
eighteenth century 1n England was hardly an age of enlightenment in
the field of punishment for crime. Every felony was punishable by
death,*7® and the list of felonies had been greatly enlarged by stat-
ute,*™ Pressing to death—the peine forte et dure—was not abolished
until 1772,%7% nor burning at the stake as a punishment for women
convicted of petty treason until 1790.%7% And flogging in the British
military and naval services was carried to such barbarous extremes
that its execution “while savage in its cruelty to the subject, was
demoralizing to those who inflicted and who witnessed it.”*7*

Judged by contemporary British standards, the Continental Arti-
cles that limited corporal punishment to 100 lashes were indeed
humane.*”® A proposal to raise this limitation to 500 lashes was
rejected by Congress in 1781,%7® and the maximum figure of 100 was
continued in 1786.477 One-hundred lashes was the Navy maximum

487 Art. War 69 of 1916, ch. 418, 39 Star. 661,
198 Art. War 69 of 1920, ch. 227, 41 Stat. 802, provided:
[Alny person subject o military law charged with crime or with a serious offense under
these articles shall be placed in confinement or in arrest as circumstances may require: but
when charged with a minor offense only such person shall not ordinarily be placed in
confinement.

The corresponding provision of Art. War 69 of 1916, 39 Stat, 661, was:
An officer charged with crime or with a serious offense under these articles shall be placed in
arrest by the commanding officer, and in exceptional cases an officer so charged may be
placed in confinement by the same authority. A soldiet charged with crime or with a serious
offense under these articles shall be placed in confinement, and when charged with a minor
offense he may be placed in arrest,
189 Henderson, supra note 309, at 316,
4704 BLACKSTONE, COMMENTARIES *98,
4711 RADZINOWICZ, A HISTORY OF ENGLISH CRIMINAL Law 41-79 (1948)
4726 HOLDSWORTH, HiSTORY OF ENGLISH Law 417 (2d ed. 1937).
47830 Geo, 3, ch. 48,
ATEWINTHROP *669-70. See also DEWATTEVILLE, THE BRITISH SOLDIFR 109-22 (1955),
475 Arts, of 1776, § 18, art. 3, printed in WINTHROP *1502,
47620 JoUR. CONT. CONG. 657-58 (1781).
477 Amends., of 1786, art. 24, printed in WINTHROP *1507,
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by article XLI of 1800.*7® Soon, as has been seen, the Army limit was
reduced to fifty.*?®

In the Army, desertion was at first a capital offense at all times;
not until 1830 was it made noncapital in time of peace; #¥! and soldiers
were regularly executed for deserting while the Army was com-
manded by St. Clair*®? and Wayne.**3 Wilkinson sometimes com-
muted death sentences with a dramatic last-minute reprieve;*8% but he
recognized that a code which had no intermediate punishment be-
tween death and 100 lashes and which did not provide for confinement
was badly deficient.*** Thus, sentences were passed and approved
that increased the pain inflicted by the permitted 100 lashes.

One innovation was to provide that the punishment be apportioned
in equal installments on four successive days; *#® another, that there be

480

4782 Star. 51

“T¥See p. 18 cupra

450 See Arts. of 1776, § 6. art, 1, printed in WINTHROP * 1492: Art. War 20 of 1806, 2 Stat.
362,

482 Acr of May 29, 1830, ch. 183, 4 Stat. 418,

82Ty o soldiers taken in the act of deserting to the enemy were hanged on Oct. 23,1791, 2
W HL Saorin Tre ST Cair Papirs 249, 255 (1882)

453 30¢ Wayne Orderly Book passim; Letter From Gen. Wayne to Secretary of War Knox,
Sept. 7. 1792, in | Campaign Into the Wilderness: The Wayne-Knox-Pickering-McHenry
Correspondence 81 (Knopf ed. 1935):

I now enclose extracts from General Orders. approving the sentences of a General Court

Martial held at this place, by which four Soldiers were condemned to Death, & one to be

shaved. branded & whipt.—John Elias . . . has been pardoned. the uther three were shot

to death on Sunday last—these exemplary punishments, I trust, will have the desired
effect. No desertions have taken place from this post, for two weeks past,
Knox replied. “The sentences of the Courts Martial you have confirmed, seemed absolurel»
necessary—Hereafter itis to be hoped that there may be less call for the punishment of death,”
id. at 88, 90.

4#4Sce G.O., H.Q. D'Erroit. June 29. 1797. Wilkinson Order Book 3§ G.O.. H.Q
DEtroit, July +. 1797, 4d. ar 41; JatoBs, THI BEGINNING OF THE UL 8. ARMY, 1783-1812. at
20102 (1947).

485 See Letter From Gen. Wilkinson to Secretary of War Knox. April 14, 1792, in | WILKIN-
SON, MraoIRs Tst app. 60 (1810}

The heaviest penalties of the law short of death, to which the soldier is now subject, are one
hundred lashes, and a month's fatigue; the disproportion. between this degree of corporal
punishment, and a violent death, appears to me to border on extremes, and I am induced 1o
believe the chasm may be occupicd by some wholesome regulation. tending to cherish the
claims of humanity, to foster the public interests, and to enforce due discipline. The terrors
of a sudden death are generally buried with the victim and forgorten; whilst public, durable,
hard labor, by a very natural concatenation of causes and effects, operates all the conse-
quences of incessant admonition.

Subordinate commanders also felt the deficiency. See Letter From Col. Hamtramck to Gen
Wayne, Dec. 5. 1794, in 34 MICHIGAN PIONEER AND HISTORICAL COLLFCTIONS 734 (1905), on
soldiers convicted of larce: Thave flogged them till Iam tired. The economic allowance of one
hundred lashes, allowed by government, does not appear a sufficient inducement for a rascal to
act the part of an honest man.”

After § 17 of the Actof May 30, 1796, ¢h. 39, | Stat. 485, provided that deserters must make
good their terms of enlistment, sentences to confinement. often to be served in irons. appear in
the Wilkinson Order Book in various forms,

486 See Wayne Orderly Book pasim
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intervals of one minute or half a minute between each stroke; 487 still
another, that the lashes be applied with a wired cat; **® sometimes the
sentences combined all of these.**® Wilkinson was far from being a
loyal subordinate,**® and when he later assumed command in his own
right he made many changes simply for the sake of change.*! At first
he disapproved sentences that adjudged aggravated modes of flogging
as being unnecessarily severe,*®? but in the end he approved them in
all their refinements and combinations of cruelty . 9% Both Wayne and
Wilkinson approved the branding of deserters with the letter D4
and they both approved sentences for the shaving of heads and eye-
brows*% and sentences to run the gauntlet.*®*® One sentence on a
deserter approved by General Wayne was “to have his head and
eyebrows shaved, to be branded in the forehead with the letter D; to
receive one hundred lashes, & to act as executioner to any Criminals as
may be punished with Death”;**7 Wilkinson approved one which
provided, “head to be shaved, tared, and feathered, and drummed out
of the Garrison with a halter round his neck.”**® On occasion
Wilkinson appears to have been more tender-hearted than his pre-

#87See, e.g., G.O., H.Q. Hobson's Choice, June 12, 1793, Wayne Orderly Book 436
(provision for interval between each stroke added by Gen. Wayne); G.O., H.Q. Hobson'’s
Choice, June 21, 1793, id. at 440-41.

48 G.0., H.Q. Hobson's Choice, Aug. 5, 1793, i. at 461

189 1bid, See also note 493 infra.

490 See JACOBS, TARNISHED WARRIOR: MAJOR-GENERAL JaMES WILKINSON 130-57 (1938);
Jacoss, THE BEGINNING OF THE U. S, ArMY. 1783-1812, at 16263, 182, 190-92 (1947);
WILDES, ANTHONY WAYNE 42630, 431-35 (1941). Seeid. at 361 for a map showing the location
of all the headquarters mentioned in Wayne's Orderly Book.

#9173¢0BS, THE BEGINNING OF THE U.S, ARMY, 1783-1812, at 182, 198 (1947},

492 For example, there was 2 sentence of flogging with wire cats with an intermission of half a
minute between each lash “which he disapproves and remits as unnecessarily severe & directs
that it be performed in the customary mode.” G.O., H.Q. Washington, Oct. 22, 1800,
Wilkinson Order Book 256, See also G.Q., H.Q. Fort Fayette, Feb. 28, 1801, id. at 290-91;
G.O., H.Q. Fort Adams, Jan. 19, 1802, i. at 376,

492 See, eg., G.O., H.Q. Fort Wilkinson, May 17, 1802. id. at 385, 388-89 (two cases of
flogging with intermission between each lash) G.O., H.Q. Natchitoches, Oct. 21, 1806, id. at
629 (wire cats); G.O., H.Q. New Orleans, Dec. 26, 1806, id. at 662-68 (approving 16 sentences
that involved flogging with wired cats, 13 of which provided for infliction on two or more
separate occasions, and 7 of which further provided for an intermission between each lash).

14 G.0., H.Q. Pitrsburgh, Sept. 1, 1792, Wayne Orderly Book 370; G.O., H.Q. Hobson's
Choice, Sept. 18, 1793, id. at 484; G.O., H.Q. New Orleans, Jan. 4, 1807, Wilkinson Order
Book 670-71.

*Eg., G.O., H.Q. D'Etroit, July 28, 1797, Wilkinsen Order Book 64, 66; G.O., H.Q. Fort
Wilkinson, May 17, 1802, id. at 385-87 (three sentences to have head and eyebrows shaved and
to be drummed out of camp with a halter round the neck)

4*8F.g.,, G.O., H.Q. Pittsburgh, Nov, 11, 1792, Wayne Orderly Book 401, 403; G.O., H.Q.
D'Etroit, July 17, 1797, Wilkinson Order Book §3.

In THACHLR, MILITARY JOURNAL DURING THE AMERICAN REVOLUTIONARY WaR (2d ed.
1827), there are references to the punishment of running the gauntlet in 1780; a considerable
discussion of the mechanics of flogging during the same periods; and an instance of an execution
performed after the rope broke on the first attempt, /d. at 182-83, 192,

#7G,0,, H.Q. Pittsburgh, Sept. 1, 1792, Wayne Orderly Book 370.

49 G.0., H.Q. Fort Fayette, May 3, 1801, Wilkinson Order Book 322, 323
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decessor,** but certainly there is no trace of recognition in such
punitive ameliorations as are from time to time recorded in his Order
Book that the Constitution imposed any limitation.

Ttis true that when Wayne proposed in August 1792 “a Brand with
the Word Coward, to stamp upon the forehead of one or two of the
greatest Caitiffs,”°° Secretary Knox felt concern: “Branding how-
ever is a punishment upon which some doubts may be entertained as
to its legality., Uncommon Punishments not sanctioned by Law
should be admitred with caution although less severc than those
authorized by the articles of War.”*°" Neither party to the corre-
spondence so much as mentioned the Constitution.

The time was not a tender one. The militia law of two states
authorized the punishment of riding a wooden horse,*? and that of
another provided for causing the delinquent militiaman “to be bound
neck and heels for any time not exceeding five minutes.”*°3 Violation
of a number of federal civil offenses entailed flogging °* and sitting in
the pillory;*°® these punishments were not abolished until 1839.5°%
Flogging in the Navy and on board merchant vessels was legal until
1850.%°7 Flogging was forbidden in the Army after 1812;%°% in 1833 it
was revived as 4 punishment for desertion; *°® and it was not finally
prohibited until 1861.°!° nor branding until 1872,%"

It is probably accurate to conclude that these later ameliorations
reflected a changing community sentiment rather than any interpreta-
tion of the cighth amendment, though it must be conceded that this
conclusion rests essentially upon silence.

9% See G.O.. H.Q. St. Louis, Sept. 9, 1805./d. at $60: "It has been represented to the General
that William Sanders was unable to bear the whole of the corporal punishment ordered to be
inflicted on him on the 6th Instant [100 lashes). and did actually faint under the opperation: the
General therefore thinks proper to remit the Risidue of the punishment. and directs, that
Sanders be released from Confinement, and join the Company to which he belongs.” See also
G.0O.. H.Q. Chickasaw Bluffs. Aug. 28, 1798, . at 140-41, involving a sentence to receive 100
lashes at four different times in equal proportions, in which Wilkinson “so far remits the
Punishment as ta order the infliction of the whole this Fvening at Rerreat, "

00 Letter From Gen. Wavne to Seeretary of War Knox. Aug. 10, 1792, in 1 Campaign Into
the Wilderness, gp. cir, supra note 483, at 51, 32

%= Letrer From Secretary Knox t Gen. Wayne, Sept. 14, 1792, in 144, at 88, 90,

3021 CONN. STAT. tit. CX11,§ 18, at 508(1808): 6 Laws OF N.H. 1792- 1801, at 86-R7 (19171

S98%7. Acts 1792, ¢h. IV, § XXIV, at 10

04 Actof April 30, 1790, ¢h. 9. §§ 1516, 1 Stat. 115 Actof March 2, 1799, ch. 43, §§ 1415, 1
Stat, 73

33F g, Act of April 30, 1790, ch. 9, § 18, 1 Stat. 116

208 ¢t of Feb, 28, 1839, ch. 36, § Srat. 322

907 Act of Scpr. 28, 1850, ch. 80, ¥ Stat. §15

808 Actof May 16, 1812, ch. 86, § 7, 2 Stat. 737

209 Act of March 2, 1833, ch, 68, § 7. 4 Star, 647,

1% Act of Aug. 5. 1861, ch. 34, § 3. 12 Star. 317

S Act of June 6. 1872, ch, 316, § 2, 17 Stat 761
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F. CONCLUSION AS TO APPLICABILITY OF
CONSTITUTIONAL GUARANTEES TO MILITARY PERSONS

Mr. Henderson admits that five of the first ten amendments are
irrelevant for present purposes; that the guarantee of jury trial is
unquestionably inapplicable to military persons despite the broad
terms of the text; and that the provisions respecting bail and general
warrants are inappropriate to the military situation. The survey of
actual practice made herein has shown that at least five other guaran-
tees in the Bill of Rights were either denied the serviceman entirely at
the outset or else very substantially curtailed: the right to petition for
redress against grievances, and protection against searches and sei-
zures, denied in practice; freedom of speech and the right to confron-
tation, denied by statute; and, pre-eminently, the right to the as-
sistance of counsel, denied inferentially by statute and absolutely in
practice. The evidence as to the remaining guarantees is equivocal,
though it is clear both from the early legislation and from early service
practice that, to the extent that their substance was extended to the
land and naval forces, such extension was not thought to rest on
constitutional compulsion. Indeed, the most striking feature of the
survey just completed is that for over half a century after the adoption
of the Bill of Rights, its provisions were never invoked in a military
situation save in a single instance, the trial of General Hull, and that
the denial of its applicability to the military on that occasion was
approved by no less an authority than the father of the Bill of Rights
himself. %12

It would no doubt be possible to classify some of the denied guaran-
tees differently than Mr. Henderson has done: Freedom of speech and
freedom from unreasonable searches and seizures could be deemed
inappropriate to the military community; and the same treatment
could be accorded the right to confrontation, on the view that military
requirements and exigencies of the service must be given precedence
over the extensive traveling that the personal presence of every wit-
ness would require. But even these modifications of Mr. Henderson’s
classification do not explain the consistent denial of the right to
counsel, a right which is not in any sense inherently inappropriate ata
military trial. Indeed, at the close of the present survey one is impelled
to the conclusion that the real reason why the military accused was
denied counsel in the sense that counsel functioned in the civil courts
is to be found solely in one factor, namely, the Founders’ understand-
ing that the Bill of Rights had no application to the land and naval
forces.

Let us test this counter-hypothesis. On this wholly different view,

512 Gee pp. 196-97 supra. Itis impossible to take very seriously Gen. Wilkinson's invocation of
the guarantee of a speedy trial in 1815, See p. 225 supra.
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no amendment need be dismissed as irrclevant; no amendment and no
clause of any amendment need be put to one side as inappropriate in a
military setting: there is no need to resort to textual gymnastics with
respect to the guarantee of jury trial; and the authoritatively approved
practice under which the accused was denied the effective assistance
of counsel is perfectly understandable. There is no difficulty with
respect to such of the guarantees as were extended in substance, sinee
Congress of course may grant much that it is not required to grant.
Some of the guarantees that received recognition were no more than
generally aceepted common-law principles. and the Constitution was
never contemporaneously invoked in connection with them. This
leaves as the only stumbling block the exception in the fifth amend-
ment, permitting military prosecutions without grand-jury indict-
ment, which, if the counter-hypothesis is sound, would be unneces-
sary.

Opinions may differ on whether this last factor should be consid-
cred a substantial obstacle. It rests on implication, and constitutes
only negative evidence, whereas the obstructions that impede the
other view rest on the most persuasive kind of positive evidence,

Finally. there is weighty additional evidence to support the
counter-hypothesis that has just been advanced.

First, the man in the ranks was not a numcrically significant seg-
ment of the community at the time in question—as we have seen, the
number of persons subject to military law in 1789—1791 was exceed-
ingly limited,*'*—and, highly significant in the present connection,
he was but little regarded.

In contemporary England, “soldicrs, as a class, were despised™; 514
and, to judge from the compensation they could earn in this country,
they were hardly more highly considered in the United States. In
1785, Congress paid an Army private 4 dollars a month; 1% in 1790,
the pay was 3 dollars a month, from which 1 dollar for clothing and
hospiral stores was deducted.?'® Two years later, the deduction
ceased, leaving a full 3 dollars a month.®'” In 1793 that sum became
nearly 7 dollars.**® but in the Army reorganization act in 1802 it was
reduced to 3§ dollars per month.>'? Sailors and marines were some-
what more generously paid. Their compensation was left to befixed

5138ee pp. 177-78 supra

FUALTEAND, THE CONSTITUTIONAL HISTORY OF ENGLAND 433 (1908).
218 28 JoLR. CONT. CONG. 247—48 (1785),

18 At of April 30. 1790, ch. 10. § 5, 1 Srar. 120

37 Act of March $, 1792, ch. 9. § 7. 1 Star, 242,

*EActof Jan, 2, 1795, ¢h, 9, § 1, 1 Star, 408.

1% Act of March 16, 1802, ch. 9, § 4, 2 Star, 123,
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by the President,?*® who allowed able seamen 11 dollars a month, and
ordinary. seamen and marine privates ¢ dollars,?2!

Even in the 1790’s, those figures were not calculated to attract the
flower of the country’s manhood into the ranks of its defenders, and in
fact the Army was recruited from the very dregs of the population .22
The remarkable circumstance is, not that it was defeated under
Harmar and St. Clair, but that Wayne was able to lead the Legion to
the victory at Fallen Timbers, which opened Ohio and the Old North
West to permanent settlement.?2?

The low pay (which, often as not, remained unpaid in fact324), the
arduous conditions of service, the frequent brutal punishments—all
these reflected a low valuation of military activity that is the more
striking since the Army at the time was not in garrison, growing fat at
public expense, but was actively engaged in campaigning to protect
the population against constant and sanguinary Indian depredations.

Second, the soldier was one who subjected himself to a discipline
that was inconsistent with the freedom of a citizen. Blackstone spoke
of a “state of servitude in the midst of a nation of freemen”32% and
referred to the soldier’s position as “the only state of servitude in the
nation.” %% In the United States there was at least one other state of
servitude—one that did not appear seriously to trouble the libertarians
of the day. We know that nothing in the Bill of Rights was deemed
inconsistent with human slavery. Slaves were simply not within those
protections and guarantees, any more than they were within the
ringing sentiments about equality contained in the Declaration of
Independence. To the extent that Blackstone’s idea of military life as a
form of servitude carried over across the ocean, it was at least not a
unique state.

Third, and perhaps most significantly of all, the Founders had
successfully carried on a long and bitter war, through a longer period
of hostilities than that of any conflict which has engaged the Republic
in the years since then. They cannot have been unaware of “the
verdict of long experience, that an army cannot be kept together if its
discipline is left to the ordinary common law.” 27 And so they never
thought of extending to soldiers the guarantees of common-law crifni-

320 See Actof July 14, 1798, ch. 72, § 2, | Stat. 595,

201 AMERICAN STATE PAPERS MILITARY AFFAIRS 28, 29 (Lowrie & Clarke eds. 1832).

222 See JacoBs, THE BEGINNING OF THE U.S. ARMY, 17831812, at 78-79, passim (1947).

22374 at 153-82.

82474, at 8.

5351 BLACKSTONE, COMMENTARIES *416.

328 id. at %417,

STMAITLAND, THE CONSTITUTION AL HISTURY OF ENGLAND 279 (1908). Sec alsoid. at 325:
“It becomes always clearer that there must be a standing army and that a standing army could
only be kept together by more stringent rules and more summary procedure than those of the
ordinary law and the ordinary courts.”
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nal procedure that they wrote into the Bill of Rights for the protection
of civilians. If the result was. as Blackstone observed of the annual
I'nglish Mutiny Acts, that “soldicrs . . . are thus put in a worse
condition than any other subjects,”??8 it was at least a reasonable
classification. and one well calculated to insure the public safety.

Therefore when. in 1866, Chief Justice Chase declared that “the
power of Congress, in the government of the land and naval forces and
of the militia, is not at all affected by the fifth or any other amend-
ment,”** he was giving expression to a traditional view that rested on
the original practice and that reflected the original understanding.
Conscquently the view set forth by Winthrop,*®® that the Bill of
Rights applics only 1 trials in the c¢ivil courts and not to those in
military tribunals—which are erected under a wholly independent
power®®'—and that expounded by the Court of Military Appeals,
which has stated that the serviceman’s rights arc statutory rather than
constitutional,®®? must be regarded as correctly sctting forth the
Founders' real sentiments.

V. THE FUTURE OF CONSTITUTIONAL
RIGHTS IN MILITARY LAW

But it does not follow from the foregoing demonstration that the
framers of the Bill of Rights in 17891791 never intended its guaran-
tees to apply to persons in the land and naval forees, that members of
those forces must be held to have no constitutional rights today. or
that they must be held to be unable to protect their rights in the same
manner and by the same proceedings that are now available to ci-
vilians.

[n part, of course, the inquiry is academic; over the vears, Congress
has gradually extended the serviceman’s protection by statute. and
today the Court of Military Appeals is giving to the statutory provi-
sions a content which, in most instances, is indistinguishable from
that of the constitutional norms regularly formulated and applied in
the federal courts. Today the person in uniform enjoys the effective
assistance of counsel,*33 he is accorded the full privilege against self-

2251 BLACKSTONE. COMMENTARIES ¥417

9 Ey paree Milligan, 71 U.S. (4 Wall) 2, 138 (1866)

FVWINTHROP 34, %241, 430, “605

A Dynes v. Hoover, 61 U.S. 20 How.) 65, 79 (1858 Crowell v, Benson, 285 U8, 22,40
n.26(b1 (19321 {Brandeis. J.. dissenting)

82 United States v Clay, 1 US.CALN T4, 770 1 CMRL 740 77 (1951,

8 8ee UCMJ arts. 27, 70, 10 U.S.C. §§ 827, 870 (Supp. V. 195%). There have been
numerous reversals of convictions for violation of the a ed's right to counsel. £.g . United
States v. Brady. § U.5.C.M.A. 456, 24 C.M.R. 266 (1957) (inadequate represcntation ac taking
of depositionsk United States v, Nichu LS CMA 19 23 CMUR. 343 (1987 (exclusion
of counsel at preliminary investigations) United States v. Tomaszew ski, 8 U SN AL 266, 24
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incrimination,® he has the right of compulsory process for wit-
nesses,>3 his right to freedom from unreasonable searches and sei-
zures is receiving recognition,®® his protection against double
jeopardy is greater than that accorded civilians in many states, 337 due
process in the sense of essential fairness is a concept fully enforced in
court-martial proceedings,”®® and servicemen are granted consider-
able freedom of speech within the limitations necessary in a military
soclety 53¢

The only substantive rights available to civilians but still unavail-
able to those in uniform are indictment by grand jury and trial by

C.M.R. 76 (1957) (exclusion of counsel at formal pretrial investigation) (compare the older rule,
Romero v. Squier, 133 F.2d 528 (9th Cir.), cers. densed, 318 U.S, 785 (1943)); United States v.
Lovert, 7 U.S.C.M.A. 704, 23 C.M.R. 168 (1957); United States v. Eskridge. 8 U.S.C.M. A,
261, 24 C.M.R. 71 (1957) (conflict of interest on part of appointed counsel)

#4UCMJ art. 31, 10 U.S.C. § 831 (Supp. V. 1958); see, e.g., United States v. Jordan, 7
U.S.C.M.A. 452, 22C.M.R. 242 (1957) (privilege violated by order to submit urine specimen);
United States v. Rosato, 3 U,S.C. M. A, 143, 11 C.M.R. 143 (1953) (violated by order to submit
handwriting samples). Contra, United States v. Barnaby, § U.S.C.M.A, 63, 17 C.M.R. 63
(1954); /. United Srates v. Williamson, 4 U.S.C.M. A, 320, 15 C.M.R. 320 (1954).

$8 UCMJ art. 46, 10 U.5.C. § 846 (Supp. V, 1958); sec United States v. Thomton, 8
U.S.C.M.A 446, 24 C.M.R. 256 (1957) (reversal for refusal to issue subpoenas for witnesses).

% See U.S. DEPT OF DEFENSE, MANUAL FOR COURTS-MARTIAL UNITED STATES T 152
(1951); United Srates v. Ball, 8 U.S.C.M.A. 25, 29, 23 C.M.R. 249, 253 (1957) {dictum)
(principle recognized although search upheld as reasonable under the circumstances), But see
United States v, De Leo, 5 U.S.C.M.A. 148, 17 C. M.R. 148 (1954} ¢f. United States v. Noce, §
U.S.C.M.A 715, 19 CMR. 11 (1955) (§ 605 of Communications Act held inapplicable to
milirary telephone system),

#378ee TCM] art. 63(b), 10 U.S.C. § 863(b) (Supp. V, 1958). which provides that, on
rehearing, 7.e., a new trial,

the accused may not be tried for any offense of which he was found not guilty by the first

court-martial, and no sentence in excess of or more severe than the original sentence may be

imposed, unless the sentence is based upon a finding of guilty of an offense not considered
upon the merits in the original proceedings, or unless the sentence prescribed for the offense

is mandatory.

A similar limitation has existed in the law since 1920, Act of June 4, 1920, ch. 227, § |, art
50%4, 41 Star. 797, Only quite recently was the foregoing rule applied in the federal courts. See
Green v. United States, 355 U.S. 184 (1957) (limiting Trono v, United States, 199 U.S. 521
(1905)). The states are still free ta impose a heavier sentence on a new trial, see Palko v.
Connecticur, 302 U.S. 319(1937), and, in fact, nineteen states permit the action struck down in
Green, impositicn of a sentence for a grearer offense upon retrial, Green v, United States, supra,
at 216-18 n.4 (Frankfurter, ]., dissenting).

See also UCM] art. 44, 10 U.5.C, § 844 (Supp. V, 1958) (general prohibition against double
jeopardy); United States v. Schilling, 7 U.8.C. M. A, 482, 22 C.M.R. 272 (1957); United States
v. Padilla, 1 U.S.C.M.A. 603, 5 C.M.R. 31 (1952); United States v, Zimmerman, 2
U.S.C.M.A. 12, 6 C.M.R. 12(1952).

338 Examples of recent reversals because of unfairness include United States v. Ballard, 8
U.S.C.M.A. 561, 25 C.M.R. 65 (1958) (law officer protecting prosccution witnesses); United
States v. Richard, 7 U.S.C. M. A. 46, 21 C. M.R. 172(1956) (disclosures by member of court on
woir dire prejudicial to accused), United States v. Webb, 8 U.S.C.M. A, 70, 23 C.M.R. 294(1957)
{member of court consulting textbook not in evidence); United States v. Williams, 8
U.S.C.M. A, 328,24 C.M.R. 138 (1937) (conviction reversed and charges dismissed because of
“plethora of errors™). See also cases cited note 596 infra.

339 See United States v. Voorhees, 4 U.S.C.M.A. 509, 16 C.M.R. 83 (1954).
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petty jury ># (the former being a guarantee of doubttul value?*); the
right to confrontation; 32 and the right to bail,>#

The only procedural right generally denied the serviceman is the
right to collateral review of convictions based on the theory that
tribunals having jurisdiction at the outsct will lose such jurisdiction if
they deprive the accused of constitutional rights in the course of the
trial, This theory, first enunciated twenty years ago in Jobnson v,
Zerbst,>** and since legislatively ratified, at least in part.®* was
applied in military trials by the Court of Claims in Shapiro v. Unired
States. ¢ The Government did not carry the case any hlghcr.""
Shapiro on its facts>*¢ was hardly an appealing vehicle for urging the
traditional and much narrower scope of review,?#* least of all in the
post-war anti-military climate prevailing in 1947.7*° The 1948 Arti-
cles of War contained a provision which on its face looked toward the
other view,”®! and although the Attorney General blithely ignored

340 See United States v. Bumney. 6 U.S.C. MU AL 776,796, K04, 2L COMRL 9K TR 126119561

#415¢e Costetln v. United States, 350 U.S, 334 (1956)

%2 United States v, Sutton, 3 U.S.C.MUAL 220, 11 C MR 220 (1953).

343 The absence of the guarantee of bail was, surprisingly enough, overlooked in the Burney
case; nonetheless, there is still no bail at military law. Compare upinion cited nute 461 supra

344304 LS. 438 (1918).

345 8ee 28 U.8,C. § 2255 (1932) ("such a denial or infringement of the constitutional rights of
the prisoner as to render the ]udgmen[ vulnerable to collateral attack. . . ™

#8107 Cr. CL 630, 69 F. Supp. 205 (1947)

*¥7The Governmenr stipulared judgment once its demurrer was overruled. 108 Ct. CL 754
(1947)

42 Shapiro, a licutenant in the Army, was derailed to defend a soldier of Mexican ancestry
charged with assault with intent to rape. At the trial he substitured another soldier for the
accused in order to demonstrate the mistake in identification. The substitute defendant was
identified as the attacker and was convicted. Lt. Shapiro then informed the court of the
deception he had practiced. Later. the real accused was tried and convicted. \ few days
thereatter, Lt. Shapiro was charged with cunduct t the prejudice of gond order and military
discipline, The charges were served at 1240 P\, he was tried at 2 P.M. of the sme day some
40 miles away, a continuance was denicd, and he was sentenced to dismissal by 5:30 P.M. This
sentence was duly confirmed. The court held that he was denied the effective assistance of
counsel.

*1* Courts martial are lawful tribunals, with authority to finally determine any case over
which they have jurisdiction, and their proccedings. when confirmed as provided, are not upen
to review by the civil tribunals. except for the purpose of ascertaining whether the military court
had jurisdiétion ofthe person and subject-matter, and whether, though having such jurisdiction.
it had exceeded its power in the sentence pronounced. Carter v. Roberts, 177 LS, 496, 494
(1900).

50 8ec, ‘. Hicks v, Hiatt, 64 F. Supp. 238 (M.D, Pa, 1946) (Contra, Hiatc v. Brown, 134
L.S. 103 (1950); Anthony v. Hunter, 71 F. Supp. 823 (D). Kan. 1947) {Conra, Humphrey v
Smith, 336 U.S. 695 (1949)). For the erosion in the lower federal courts of the traditional view as
to scope of review which occurred during and immediately after World War I see Pasley. The
Federal Courts Look at the Court-Martial, 12 U, Prev. L. Rev. 7 (1930).

333 Art. War 50(h)of 1948, ch. 625, 62 Stat. 635, provided that, once military appellate review
is completed, court-martial proceedings “shall be binding upon all departments. courts,
agencies, and officers of the United States v
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that provision,*? the Supreme Court later did not; Burns v. Wilson 352
left Tittle scope for collateral review in military cases.

But there was no opinion of the Court in Burns v. Wilson,** a
circumstance that under settled rules deprives that decision of any
value as a precedent **>—although some lower courts appear to have
overlooked this fairly obvious qualification.?*® Consequently, the
question whether Jobnson v, Zerbst collateral review is available in
military cases, and the underlying and perhaps more fundamental
question whether a serviceman has any constitutional rights, depriva-
tion of which will cause the court-martial to lose jurisdiction in the
course of the trial, are both still open. Significantly (if surprisingly),
the Court in Burns v. Wilson did not consider the applicability of
Joknson v. Zerbst to military trials; the question was not much discussed
by counsel;**7 and when it was raised by Mr. Justice Frankfurter in
his opinion on the petition for rehearing,3*® the Court was not in-
terested.

Since there is no binding precedent, the question remains at large;
and the circumstance that the Bill of Rights was in 1789-1791 not
deemed to apply to servicemen does not, it is submitted, preclude a
partial application now.

In many situations, of course, the original meaning of the Constitu-
tion is decisive: 3%° “[W]e turn to the words of the Constitution read in
their historical setting as revealing the purpose of its framers, and in
search for admissible meanings of its words which, in the circum-
stances of their application, will effectuate those purposes.” *8* Thus
the boundaries of jury trial in criminal cases today are what they were

352 See 41 OPs, ATTY GEN. N0, 8 (Dec. 29, 1949), holding Art. War 50(h) did not preclude
the reopening of 2 record of conviction by court-martial by a Board for the Correction of Records
under § 207 of the Legistative Reorganization Act of 1946, ch. 753, 60 Star. 857 (now 10 U.5.C,
§§ 1551-52 (Supp. V. 1938).

383346 U.S, 137 (1953}

#54“Mr. Chief Justice Vinson announced the judgment of the Court in an opinion in which
Mr. Justice Reed, Mr. Justice Burton and Mr. Justice Clark join.”" 346 U.5, at 138

*%Hertz v. Woodman, 218 U.S. 205, 212-14 (1910). “(Tlhe lack of an agreement by a
majority of the Court on the principles of law involved prevents it from being an authoritative
determination for other cases.” United Stares v. Pink, 315 U.S. 203, 216 (1942).

388E g, Day v. Wilson, 247 F.2d 60, 63 (D.C. Cir. 1957); Day v. Davis, 235 F.2d 379, 384
(10th Cir.), cers. densed, 352 U.S. 881 (1956); Bisson v. Howard, 224 F.2d 586 (5th Cir. 1955)
Krivoski v. United States, 136 Ct. CL. 451, 145 F. Supp. 239, cere. denied, 352 U.S. 954 (1956).

337 The petition for certiorari in the case cited Jobnson v, Zerbst at pp. 7, 8, and 18 for the
proposition that decisions as to the scope of collateral review of convictions by court-martial
were confused and needed to be clarified. Petitioners filed no brief on the merits; the Govern-
ment did not cite Jobnson v. Zerbst either in opposition or on the merits; and the petition for
rehearing did not cite it further

358346 U.5. 846 (1953).

938 See,e.g., Carroll v. United States, 267 U.S. 132, 149 (1925) Mattox v, United States, 156
U.S. 237, 243 (1895).

56°United States v. Classic, 313 U.S. 299, 317-18 (1941).
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in 1789,%8! and so are those of jury trial in civil causes,>®2 even though
the 1789 practice is often difficult to determine.?s?

In other settings, we have gone far beyond the concepts of the
Framers. To them, the right to the assistance of counsel meant the
right to have counsel apen his mouth in court and defend; 384 ¢y us it
now means supplying counsel in all federal felony cases,*® and in all
capital cases®®® and a good many noncapital cases®®7 in the state
courts. The states have been told that they may expect no definite line
to be drawn in advance as to when and in what cases they must supply
counsel. 38

Just what the due-process clause of the fourteenth amendment was
intended to mean at the outset is, to speak mildly, matter for extended
debate. What is probably the most scholarly recent study appears to
establish that this clause was not intended to incorporate the first eight
amendments in their entirety,*® and up to now the Supreme Court
has adhered to this view;?* but, in one form and another, large
segments of the Bill of Rights have in fact been made into limitations
on state action through the use ot the due-process clause.”™ The trend
is a relatively recent one; one has only to comparc Prudential Ins. Co, .
Cheek ™ with Terminiello v. Chicago®™ to see how much ground has
been covered in a generation. And one acute commentator has pointed
out that today’s interpretation of the sixth amendment reflects essen-
tially an application of the fifth.57¢

The expansion of the Bill of Rights now suggested, to make essen-
tial parts of it applicable to men in the land and naval forces, will not

%1 See, e.g., Ex parte Quirin, 317 U8, 1, 38-41 {1942% Districtof Columbia v. Clawans. 300
U.S. 617 (1937 In v Debs, 158 U8, 564, 594-96 {1893); Frankfurter & Curcoran. Petty Federal
Orﬁnm and the Constiturional Guaranty of Trial by Jury, 3 HARv. L. Riv. 917 (1926)

%2E.g., Balimorc & C. Line v. Redman, 293 U.S, 634 (1935); Capital Traction Co. v. Hof.
174 U.S. 1(1899)% Parsons v. Bedford, 28 U.S. (3 Pet.) 433 (1830),

882Cf Slocum v. New York Life Ins, Co., 228 U.S. 364 (1913),

$858cc p. 174 supra

383 See.e.g.. Von Moltke v, Gillies, 332 U.S. 708 (1948) Walker v. Johnstom, 312 U8, 273
(1941); Johnson v. Zerbst, 304 U.S. 438 (1938),

38 See Williams v. Kaiser. 323 U.S. 471 (1943} Powell v. Alabama, 287 U.S. 43 (1932)

#878¢c, ¢.6.. Herman v, Claus 0 U8, 116 (1936)% Gibbs v, Burke, 337 U.S. 773 (1949);
Uveges v. Peansylvania. 335 U.S. 437 (1948) Betts v. Brady, 316 U.§. 455 (1942)

365 Respondent argues that to hold to such precedents leaves the state prosccuting authorities
uncertain asto whether to offer counsel to all accused who are without adequate funds and under
serious charges in state courts, We cannot offer a panacea for the difficulty.” Gibbs v, Burke, 337
U.8. 773, 780 (1949)

*%% Fairman, Does the Fourteenth Amendment Incorporase the Bill of Rigbes? Tbe Original Understand-
ing, 2 8TAN, L. Rrv. 5 (1949)

70 8ee, e.g., Wolf v. Coloradoe, 338 U.S, 25 (1949): Adamson ¢, California. 332 U.S. 46
(1947)

871 See Warren, The New “Liberny” Under the Fourteenth Amendmenr, 39 Harv. L. Riv. 431
(1926).

312259 U.S. 330, $43 (1922)

73337 .S, 1 (1949).

STERFUND. ON UNDERSTANDING TOF SUPRFME COURT 34=35 (1949,
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involve nearly as great an advance in constitutional interpretation as
did Brown v. Board of Educ.®™ over the common understanding im-
plicit in Gong Lum ©. Rice,3"® nor will it encounter the community
opposition which arises when a new doctrine runs ahead of and in
opposition to community mores. Congress has, in fact, applied most
of the Bill of Rights guarantees in the Uniform Code of Military
Justice.>"" Indeed, in some aspects, the military accused has been and
still is better off than a civilian defendant.

Thus, from 1776 on, the accused before a general court-martial has
been entitled without cost to a copy of his record of trial;®™® the
defendant in a federal court had no such right until 1944,57 after
Miller v. United States;’®® and where the defendant in a state court
stands was not fully clarified in Griffin v. Illinois,**' decided in 1956,
The military accused was given appointed counsel in 1920;3%% the
indigent federal defendant in noncapital cases had to wait until 1938
for this benefit, after Jobnson v. Zerbst; *®® and, as has been pointed out,
not every state defendant can claim appointed counsel as of right.?8*
Then too, the Army since 1920,3% and all the services since 1951,%88
have provided automatic appellate review at public expense, while in
the federal civil courts, as current advance sheets show, we are still
bogged down with certificates of good faith,?®7 and with questions of
how far appointed counsel are required to exert themselves on behalf
of their court-provided client.%®

Moreover, the services themselves have espoused the view that
soldiers and sailors have constitutional rights. In 1920, the Judge
Advocate General of the Navy declared that “all the amendments are
applicable to persons in the land and naval forces in letter as well as in
spirit, except the sixth amendment, and so much of the fifth amend-
ment as relates to presentment or indictment by a grand jury.” He

573347 U,S. 483 (1954)
518 U.S. 78 (1927).
377 See pp. 236-38supra: Solf, A Comparison of Safeguards in Civilian and Military Tribunals, 24
THE JUDGE ADVOCATE J. 5 (1957).

378 Arts, of 1776, § 18, art. 3, printed in WINTHROP* 1502 (now UCM] art. 54(¢), 10 U.S.C. §
854c) (Supp. V., 1958)),

37 Actof Jan. 20, 1944, 28 U.S.C. § 753(f) (195 2) (authorizing Government to pay transcript
costs of proceedings in forma pauperis).

80317 U.S. 192 (1943).

581351 U.S. 12(1956); see Eskridge v, Washington State Bd. of Prison Terms and Paroles, 357
U.S. 214 (1958)

382 At of June 4, 1920, ¢h. 227, § 11, art, 11, 41 Stac. 789,

83304 1.5, 458 (1938).

554 See p. 240 supra.

388 Act of June 4, 1920, ch. 227, § 1, art, 504, 41 Stat. 797,

588 UCM] arts, 65-70, 10 U.8.C. §8 865-70 (Supp. V, 1958).

58F.g., Johnson v. United States, 352 U.S. 565 (1957).

388E g, Fllis v. United States, 356 U.S. 674(1938), vacating and remanding 249 F.2d 478(D.C
Cir. 1957).
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accordingly held applicable the sixth amendment’s guarantee of a
public trial, but sustained the procecdings because the court-martial
sat behind closed doors at the express request of counsel for the
accused.38® In Wade «. Hunter,?*0 both the Board of Review and the
Assistant Judge Advocate General for the European Theater held, in
1943, that the double-jeopardy clause of the fifth amendment applied
to trials by court-martial. ?*! And a few years later. another Judge
Advocate General of the Navy repeated and approved the views of his
predecessor, even to the extent of suggesting that the contrary view
had its origin in Chief Justice Chasc’s Milligan opinion.**?

Finally—and this js perhaps most important—the position.
number, composition, and recruitment of the armed services is so
different by comparision with 1789-1791 that an approach which was
adequate and commonplace then is wholly unsatisfactory and inap-
propriate today. Scldiers then were a few professionals; in today’s
wars whole nations are in arms. Then a commander could disapprove
proceedings in which a lawyer appeared because the tribunal was “a
Court of Honor.”?*3 Today the court-martial has developed into a
court of general criminal jurisdiction, trying capital felonies cvery-
where, and fighting “a losing rear-guard action”** in the face of the
recent restrictions on its jurisdiction over accompanying civilians, >
The present paper has demonstrated that the Founders did not intend
the Bill of Rights to apply to the minuscule Army and nonexistent
Navy of 1789-1791, but it does not follow that they would have been
led to a similar conclusion had they been dealing with the greatly
enlarged armed forces and greatly widened military jurisdiction that
are with us today.

#8 Court-Martial Order 48 of 1920, at 0. 13, in 1 NavY DrPARTMINT, COMPILATTON OF
COURT-MARTIAL ORDERS FOR THE YEARS 1916-1937, at 595, 397 (1940),

90336 U.S. 684 (1949}

#91"The Fifth Amendmentitself. however, is a limitation of courts- martial, as they, like other
Courts deriving from an cxercise of Federal powers, are subject to the restrictions of the Bill of
Rights except insofar as special constitutional provision for them is made,” Transeript of
Record, p. 70, Wade v. Hunter. 336 U.S. 684 (1949)(Board of Review). "l amin accord with the
Board of Review in its analysis .. IHurther agree with the Board of Review that the 40th
Article of YWar must be read in the light of the Fifth Amendment . SIdoar Ty (Ass'yJudge
Advocate General),

592 Colelough, Naval Justice. 38 . CRiv. Lo €. & P.S, 198, 200-01 (1947)

%98¢e p. 194 supra

48 See Note, Criminal Jurisdiction Over Civilians Accompanying American Armed Forces Oterseas,
71 Harv, Lo REV. 7120 713 (1958).

33 See Reld v. Covert. 354 U.S. 1 (1957) (no military jurisdiction in peacetime to try
dependents for capital crimesy United States ex rel. Guagliardo v, McFlroy. 27 U.S.L. Wiik
2117 (D.C. Cir. Sept. 12. 1958) (a0 jurisdiction over civilian employee) Smith v. Kinsella,
$.D.W. Va, H.C. No. 1963, Aug. 12, 1957 (no military jurisdiction to try dependents for
noncapital crimes), United Srates v. Tyler, Army Board of Review, CM 396739, Oct. 11, 18357
(no jurisdiction although offense tredted as noncapital solely to permit use of prosecution
depasitions}. See also Lee v. Madigan, 248 F.2d 783 (9th Cir. 1957), cert. granved, 356 LS, 911
(1978) (involving the question of military jurisdiction over dishimorably discharged prisoners)
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In view of the progressive statutory ameliorations culminating in
the Uniform Code of Military Justice, only a short step forward is
necessary; and with the Court of Military Appeals reversing the worst
cases,®*¢ there will not be many instances where a military accused
who has exhausted the involved processes of the Uniform Code will
find any genuine necessity for resorting to collateral review in a federal
district court.®®” Nonetheless, it is an intolerable principle that “a
conviction by a constitutional court which lacked due process is open
to attack by habeas corpus while an identically defective conviction
when rendered by an ad hec military tribunal is invulnerable,” **® and
vet that is where we would be if the doctrine of Johnson v. Zerbst were
ultimately and authoritatively held inapplicable to military trials.
Leyra v. Denno®®® teaches that full review of a claim of constitutional
right in a state court is no bar to collateral review of the claim in a
subsequent federal habeas corpus proceeding. Why then should it be a
defense to such a proceeding that the military authorities have consid-
ered but denied a claim of constitutional right, as was held by the
prevailing opinion in Burnsv. Wilson? 8°° The only answer is that such
a view must be demonstrably unsound.

Consequently, I am still hopeful thar, eventually, the military
accused on collateral review will be accorded the same scope of
inquiry as the civilian defendant,®9? and that such review will be
placed squarely on the proposition that military personnel, like civil-
ians, are within constitutional protections.

The short forward step here urged will not involve techniques
foreign to the elegantia juris of current constitutional law. All that is

*£.g.. United States v. McMahan, 6 U.S.C.M. A, 709, 21 C.M.R. 31 (1956) (counsel
defending murder case made no opening statement, closing argument, or discussion of sen-
tence); United States v, Sears, 6 U.S.C.M. A, 661, 20 C.M.R. 377 (1936) (after accused acquired
counsel. legal officer became member of special court and advised president on rulings) United
States v, Parker, 6 U.S.C. M. A. 75, 19 C.M.R. 201 (1955) (accused in capntaluseurdered to trial
one day after appointment of defense counsel); United States v. Whitley. 5§ U.5.C. M. A 786, 19
C.M.R. 82 (1955) (president of special court who made rulings favorable to accused removed
during trial),

#7Such applications will not cease altogether; hope springs eternal and “the prisoner, of
course, has nothing to lose in any event.” Price v, Johnston, 334 .S, 266, 297 (1948) (Jackson,
J.. dissenting). Chessman v. Teets, 354 U.S. 156 {1957), will no doubt long serve to encourage
the persevering.

3% Burns v, Wilson, 346 U.S. 844, 851 (1953) (Frankfurter, J., dissenting on denial of
rehearing).

598347 U.S. 556 (1954),

809t is the limited function of the civil courts to determine whether the military have given
fair consideration to each of these claims.” 346 U.S. at 144 (Vinson, C.J.).

#11n its Brief in Opposition to the Petition for Certiorari, p. 11, Krivoski v. United States,
352 U.S. 954, demying cert. in 136 Cr. C1. 451, 145 F. Supp. 239(1956), the Government said that
“it is established doctrine that the exclusive judicial remedy by which the military convict may
test the validity of his conviction is by application for a writof habeas corpus.” In view of United
States v. Brown, 206 U.S. 243 (1907), affirming 41 Ct. Cl. 275, wherein a judgment for back pay
was obrained and sustained where an officer had been convicted by an illegally constituted
court-martial, the quoted statement seems erroneous,

243



MILITARY LAW REVIEW [Bicent. Issue

necessary is, first, to read into the duc-process clause of the fifth
amendment the substance of the guarantees that have been read into
the due-process clause of the fourtcenth—guarantees whose substance
is presently applicable to military persons—and to mark out a line
from case to case with due regard to the actualitics of the military
situation, Opinions will of course differ as to wherc that line should be
drawn in particular instances; sharply conflicting views may be an-
ticipated; but the technique is a familiar one.®*? Nor need we fear
whether the fifth amendment is as pliable as the fourteenth. Only
recently the former's due-process clause was widened to include that
equal protection of the laws which textually can be found only in the
fourtcenth. 8% A few years earlier, the fifth amendment was held to
protect enemy aliens; %04 it has long guarded the goods of alien
friends; 8°® and some would have extended its mantle to cover the
enemy belligerent invading our soil.8°% Surely it is not doctrinaire
libertarianism to urge that its sweep is broad enough to harden into
constitutional bone the gristle of statutory sanctions that now protects
the personnel of our own armed services.

T do not rest this proposal on any after-readings of the original
understanding; I think I have sufficiently demonstrated that the origi-
nal understanding was quite the other way. Rather, T place my faith in
the oft-demonstrated proposition that the meaning and scope of the
Constitution arc not static, but that they change, just as all law
changes. The very history of law is, after all, a record of changing legal
doctrines.

When. in the ycars to come, the serviceman shall be recognized as
having constitutional rights, such recognition will be, not a reflection
of original understanding, buta part of the continuing and continuous
process of making law, insuring that, in Maitland's phrase, “every age
should be the mistress of its own law.” %7 Just as every generation

92 Compare Rochin v. California, 342 U.S. 163 (1952
(1954)

#99 Bolling v. Sharpe. 347 LS. 497 (1954),

894 Von Moltke v, Gillies, 332 U.S. 708 (1948)

805 See Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931,

% See In re Yamashita, 327 U.S. 1, 26, 41 (1946): Homma v. Patterson, 327 U.8. 759, 761
(1946) (Murphy and Rutledge. JJ.. dissenting in both cases).

8073 MAITLAND, COLLICTED PaprRs 487 (1911),
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makes its own law, so every generation can and must make its own
constitutional law.6%8

8% ]t is less than thirty years ago that my class at the Harvard Law School learned constitu-
tional law from the late Professor Thomas Reed Powell, in a course that was divided into three
parts. The first considered the due-process clause, concentrating on Adkins v. Children’s
Hospital, 261 U.S. 525 (1923); the second dealt with the commerce clause, emphasizing
principally Hammer v, Dagenhart, 247 U.S. 251 (1918); the third covered the reciprocal
immunity of governmental instrumentalities under Collector v. Day, 78 U.§. (11 Wall) 113
(1870).

The cases cited have each been specifically overruled since then, by, respectively, West Coast
Hotel Co. v. Parrish, 300 U.S. 379 (1937); United States v. Darby, 312 U.S. 100 (1941); and
Graves v. New York ex rel. O’Keefe, 306 U.S. 46 (1939).
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THE BILL OF RIGHTS AND THE
MILITARYY

Earl Warren*

Itis almost a commonplace to say that free government is on trial for
its life. But it is the truth. And it has been so throughout history. What
is almost as certain: It will probably be true throughout the foreseeable
future. Why should this be so? Why is it that, over the centuries of
world history, the right to liberty that our Declaration of Indepen-
dence declares to be “inalienable” has been more often abridged than
enforced?

One important reason, surely, is that the members of a free society
are called upon to bear an extraordinarily heavy responsibility, for
such a society is based upon the reciprocal self-imposed discipline of
both the governed and their government. Many nations in the past
have attempted to develop democratic institutions, only to lose them
when either the people or their government lapsed from the rigorous
self-control that is essential to the maintenance of a proper relation
between freedom and order. Such failures have produced the to-
talitarianism or the anarchy that, however masked, are the twin
mortal enemies of an ordered liberty.

Our forebearers, well understanding this problem, sought to solve
it in unique fashion by incorporating the concept of mutual restraint
into our Nation's basic Charter. In the body of our Constitution, the
Founding Fathers insured that the Government would have the power
necessary to govern. Most of them felt that the self-discipline basic toa
democratic government of delegated powers was implicit in that
document in the light of our Anglo-Saxon heritage. But our people
wanted explicit assurances. The Bill of Rights was the result.

This act of political creation was a remarkable beginning. It was
only that, of course, for every generation of Americans must preserve
its own freedoms. In so doing, we must turn time and again to the Bill

+ @ Copyright 1962, Board of New York University Law Review. Reprinted with permission
of the copyright owner from 37 N.Y.U L. REv. 181 (1962). Permission for reproduction or
other use of this article may be granted only by the Board of New York University Law Review.
This article was delivered as the third James Madison Lecture at the New York University Law
Center on February 1, 1962

*(1891-1974). The author was a member of the California Bar and was Chief Justice of the
United States from 1953 to 1969.
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of Rights. for it is that document that solemuly sets forth the political
consensus that is our heritage. Nor should we confine ourselves to
cxamining the diverse, complicated, and sometimes subordinate is-
sues that arise in the day-to-day application of the Bill of Rights. It is
perhaps more important that we seek to understand in its fullness the
nature of the spirit of liberty that gave that document its birth,

Thus it is in kecping with the high purposes of this great University
that its School of Law sponsor a scries of lectures emphasizing the role
of the Bill of Rights in contemporary American life. And it is particu-
larly appropriate. after the splendid lectures of Mr. Justice Black® and
Mr, Justice Brennan? on the relationship of the Bill of Rights to the
Federal and State Governments, respectively, that you should dele-
gate to someonc the task of discussing the relationship of the Bill of
Rights to the military establishment. This is a relationship that,
perhaps more than any other, has rapidly assumed increasing impor-
tance beeause of changing domestic and world conditions. I am hon-
ored to undertake the assignment, not because I claim any expertise in
the field, but because T want to cooperate with you in your contribu-
tion to the cause of preserving the spirit as well as the letter of the Bill
of Rights.

Determining the proper role to be assigned to the military in a
democratic society has been a troublesome problem for every nation
that has aspired to a free political life. The military establishment is, of
course, a necessary organ of government; but the reach of its power
must be carefully limited lest the delicate balance between freedom
and order be upset. The maintenance of the balance is made more
difficult by the fact that while the military serves the vital function of
preserving the existence of the nation, it is, at the same time, the one
element of government that exercises a type of authority not easily
assimilated in a free society.

The critical importance of achieving a proper accommodation is
apparent when one considers the corrosive effect upon liberty of
cxaggerated military power, In the last analysis, it is the military—or
at least a militant organization of power—that dominates life in to-
talitarian countries regardless of their nominal political arrangements,
This is true, moreover, not only with respeet to Iron Curtain coun-
tries, but also with respect to many countries that have all of the
formal trappings of constitutional democracy.

Not infrequently in the course of its history the Supreme Court has
been called upon to decide issues that bear directly upon the relation-
ship between action taken in the name of the military and the pro-
tected freedoms of the Bill of Rights. ['would like to discuss here some

*Black. Thue Bill of Rights, 35 N.Y.U,L. Rev. 863 (1960).
#Brennan. The Bill of Rights and the States. 36 N.Y.U.L. Rev, 761 {1561}
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of the principal factors that have shaped the Court’s response. From a
broad perspective, it may be said that the questions raised in these
cases are all variants of the same fundamental problem: Whether the
disputed exercise of power is compatible with preservation of the
freedoms intended to be insulated by the Bill of Rights.

I believe it is reasonably clear that the Court, in cases involving a
substantial claim that protected freedoms have been infringed in the
name of military requirements, has consistently recognized the rele-
vance of a basic group of principles. For one, of course, the Court has
adhered to its mandate to safeguard freedom from excessive en-
croachment by governmental authority. In these cases, the Court’s
approach is reinforced by the American tradition of the separation of
the military establishment from, and its subordination to, civil author-
ity. On the other hand, the action in question is generally defended in
the name of military necessity, or, to put it another way, in the name
of national survival. I suggest that it is possible to discern in the
Court’s decisions a reasonably consistent pattern for the resolution of
these competing claims, and more, that this pattern furnishes a sound
guide for the future. Moreover, these decisions reveal, I believe, that
while the judiciary plays an important role in this area, it is subject to
certain significant Jimitations, with the result that other organs of
government and the people themselves must bear a most heavy re-
sponsibility.

Before turning to some of the keystone decisions of the Court, I
think it desirable to consider for a moment the principle of separation
and subordination of the military establishment, for it is this principle
that contributes in a vital way to a resolution of the problems engen-
dered by the existence of a military establishment in a free society.

It is significant that in our own hemisphere only our neighbor,
Canada, and we ourselves have avoided rule by the military through-
out our national existences. This is not merely happenstance. A
tradition has been bred into us that the perpetuation of free govern-
ment depends upon the continued supremacy of the civilian represen-
tatives of the people. To maintain this supremacy has always been a
preoccupation of all three branches of our government. To strangers
this might seem odd, since our country was born in war. It was the
military that, under almost unbearable conditions, carried the burden
of the Revolution and made possible our existence as a Nation.

But the people of the colonies had long been subjected to the
intemperance of military power. Among the grievous wrongs of
which they complained in the Declaration of Independence were that
the King had subordinated the civil power to the military, that he had
quartered troops among them in times of peace, and that through his
mercenaries he had committed other cruelties. Our War of the Rev-

251



MILITARY LAW REVIEW [Bicent. Issue

olution was, in good measure, fought as a protest against standing
armies, Morcover, it was fought largely with a civilian army. the
militia, and its great Commander-in-Chief was a civilian at heart.
After the War, he resigned his commission and returned to civilian
life. In an emotion-filled appearance before the Congress. his resigna-
tion was accepted by its President, Thomas Miftlin, who, in a brief
specch, emphastzed Washington's qualities of leadership and, above
all, his abiding respect for ¢ivil authority.® This trait was probably
best epitomized when, just prior to the War’s end, some of his officers
urged Washington to establish a monarchy, with himself at its head.
He not only turned a deaf ear to their blandishments, but his reply,
called by histarian Edward Channing “possibly. the grandest single
thing in his whole career,”* stated that nothing had given him more
painful sensations than the information that such notions existed in
the army, and that he thought their proposal “big with the greatest
mischiefs that can befall my Country.”?

Such thoughts were uppermost in the minds of the Founding
Fathers when they drafted the Constitution. Distrust of a standing
army was expressed by many. Recognition of the danger from Indians
and foreign nations caused them to authorize a national armed foree
begrudgingly. Their viewpoint is well summarized in the language of
James Madison, whose name we honor in these lectures:

The veteran legions of Rome were an overmatch for the undisci-
plined valor of all other nations, and rendered her the mistress of
the world. Not the less true is it, that the liberties of Rome proved
the final victim of her military triumphs; and that the liberties of
Furope, as far as they ever existed, have, with few exceptions, been
the price of her mlllrary establishments, A standmg orce, there-
fore, is a dangerous, at the same time that it may be a necessary,
provision. On the smallest scale it has its inconveniences. On an
extensive scale its consequences may be fatal. On any scale it is an
ub{eu of laudable circumspection and precaution. 3 wise nation
will combine all these considerations; and, whilst it does not rashly
preclude itself from any resource which mav become essential to
this safety, will exert all its prudence in diminishing both the
necessity and the danger of resorting to one which may be inaus-
picious to its liberties.®

Their apprehensions found expression in the diffusion of the war
powers granted the Government by the Constitution. The President
was made the Commander-in-Chief of the armed forces. But Congress
was given the power to provide for the common defense, to declare
war, to make rules for the Government and regulation of the land and

%5 Freeman, George Washington 477 (1952),

43 Channing. A History of the United States 376 (1912)
524 Writings of Washington 272 (Fitzpatrick ed. 1938)
#The Federalist No. 41 ar 251 (Lodge cd, 1888) (Madison).
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naval forces, and to raise and support armies, with the added precau-
tion that no appropriation could be made for the latter purpose for
longer than two years at a time—as an antidote to a standing army.
Further, provision was made for organizing and calling forth the state
militia to execute the laws of the Nation in times of emergency.

Despite these safeguards, the people were still troubled by the
recollection of the conditions that prompted the charge of the Declara-
tion of Independence that the King had “effected to render the mili-
tary independent and superior to the civil power.” They were reluc-
tant to ratify the Constitution without further assurances, and thus we
find in the Bill of Rights Amendments 2 and 3, specifically authoriz-
ing a decentralized militia, guaranteeing the right of the people to keep
and bear arms, and prohibiting the quartering of troops in any house
in time of peace without the consent of the owner. Other Amend-
ments guarantee the right of the people to assemble, to be secure in
their homes against unreasonable searches and seizures, and in crimi-
nal cases to be accorded a speedy and public trial by an impartial jury
after indictment in the district and state wherein the crime was
committed. The only exceptions made to these civilian trial proce-
dures are for cases arising in the land and naval forces. Although there
is undoubtedly room for argument based on the frequently conflicting
sources of history, it is not unreasonable to believe that our Founders’
determination to guarantee the preeminence of civil over military
power was an important element that prompted adoption of the Con-
stitutional Amendments we call the Bill of Rights.”

Civil supremacy has consistently been the goal of our Government
from colonial days to these. As late as 1947, when the Department of
Defense was established, Congress specifically provided for a civilian
chief officer. And when President Truman asked the Congress for an
amendment to make an exception for a soldier and statesman as great
as the late George C. Marshall, serious debate followed before the Act
was modified to enable him to become Secretary of Defense, and then
only by a small majority of the total membership of the House and less
than half of the Senate.® Those who opposed the amendment often
expressed their high regard for General Marshall, but made known
their fears concerning any deviation, even though temporary, from
our traditional subordination of military to civil power.?

7See, e.g., Pinkney’s [sic] recommendations to the Federal Convention, 2 Records of the
Federal Convention 341 (Farrand ed. 1911), and the discussion by Mason and Madison, id. at
617; Resolutions on Ratification of the Constitution by the States of Massachuserts, New
Hampshire, New York and Virginia, reprinted in Documents llustrative of Formation of the
Union of American States, H.R. Doc. No. 398, 69th Cong., st Sess, 101820, 1024-44(1927),

® The vote in the House was for: 220, against: 105. not voting: 104, In the Senate the vore was
for; 47, against: 21, not voting: 28, 96 Cong. Rec. 14931, 14973 (1950},

9 See, e.g.. Remarks of Representatives Wolverton and Hoffman and Senators Watkins and

Cain, 96 Cong. Rec. 14833, 14919, 15177, A6361 (1950).
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The history of our country does not indicate that there has ever
been a widespread desire to change the relationship between the civil
government and the military; and it can be fairly said that, with minor
exceptions, military men throughout our history have not only recog-
nized and accepted this relationship in the spirit of the Constitution.
but thar they have also cheerfully cooperated in preserving it,

Thus itis plain that the axiom of subordination of the military to the
civil is not an anachronism. Rather, it is so deeply rooted in our
national experience that it must be regarded as an essential constituent
of the fabric of our political life.

But sometimes competing with this principle—and with the " Thou
Shalt Nots” of the Bill of Rights—is the claim of military necessity.
Where such a conflict is asserted before the Court, the basic problem
has been, as [ have indicated, to determine whether and how these
competing claims may be resolved in the framework of a lawsuit,

Cases of this nature appear to me to be divisible into three broad
categories. The first involves questions concerning the military estab-
lishment’s treatment of persons who are concededly subject to mili-
tary authority—what may be termed the vertical reach of the Bill of
nghts within the rmhtary These questwns have been dealt with
quite differently than the second category of disputes, involving what
may be called the horizontal reach of the Bill of Rights. Cases of this
type pose principally the question whether the complaining party is a
proper subject of military authority. Finally, there are cases which do
not, strictly speaking, involve the action of the military, but rather the
action of other government agencies taken in the name of military
necessity.

So far as the relationship of the military t its own personnel is
concerned, the basic attitude of the Court has been that the latter's
jurisdiction is most limited. Thus, the Supreme Court has adhered
consistently to the 1863 holding of Ex parte Vallandigham *° that it lacks
jurisdiction to review by certorari the decisions of military courts.
The cases in which the Court has ordered the release of persons
convicted by courts martial have, to date, been limited to instances in
which it found lack of military jurisdiction over the person so tried,
using the term “jurisdiction” in its narrowest sense. That s, they were
all cases in which the defendant was found to be such that he was not
constitutionally. or statutorily, amenable to military justice. Such was
the classic formulation of the relation between civil courts and courts
martial as expressed in Dynes v. Hoover,'! decided in 1857,

This “hands off” attitude has strong historical support, of course.
While I cannot here explore the matter completely. there is also no

2068 U.S. (1 Walll) 243 (1863).
1161 U.S. (20 How) 63 (1857).
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necessity to do so, since it is indisputable that the tradition of our
country, from the time of the Revolution until now, has supported the
military establishment's broad power to deal with its own personnel.
The most obvious reason is that courts are ill-equipped to deter-
mine the impact upon discipline that any particular intrusion upon
military authority might have. Many of the problems of the military
society are, in a sense, alien to the problems with which the judiciary
is trained to deal.

However, the obvious reason is not always the most important one.
I suppose it cannot be said that the courts of today are more knowl-
edgeable about the requirements of military discipline than the courts
in the early days of the Republic. Nevertheless, events quite unrelated
to the expertise of the judiciary have required a modification in the
traditional theory of the autonomy of military authority.

These events can be expressed very simply in numerical terms. A
few months after Washington’s first inauguration, our army num-
bered a mere 672 of the 840 authorized by Congress.'? Today, in
dramatic contrast, the situation is this: Our armed forces number two
and a half million; '® every resident male is a potential member of the
peacetime armed forces; such service may occupy a minimum of four
per cent of the adult life of the average American male reaching draft
age; reserve obligations extend over ten per cent of such a person’s
life; ** and veterans are numbered in excess of twenty-two and a half
million,'® When the authority of the military has such a sweeping
capacity for affecting the lives of our citizenry, the wisdom of treating
the military establishment as an enclave beyond the reach of the
civilian courts almost inevitably is drawn into question.

Thus it was hardly surprising to find that, in 1953, the Supreme
Court indicated in Burns v. Wilson '® that court martial proceedings
could be challenged through habeas corpus actions brought in civil
courts, if those proceedings had denijed the defendant fundamental

*#Report of Secretary of War Knox to the Congress on the Military Force in 1789, communi-
cated 1o the Senate on August 10, 1789, 1 American State Papers—Military Affairs No. 1, At
the time of the Constitutional Convention, ¢onsideration was given to limiting the size of the
National Army for all time to a few thousand men, through express constitutional provision. 2
Records of the Federal Convention 323, 329, 330, 616-17 (Farrand ed. 1911).

*¢ Total strength of the armed forces on November 30, 1961, was estimated to be 2,780,975 by
the Directorate of Statistical Services, Office of the Secretary of Defense, Pamphlet 22.1 (Dec,
20, 1961).

14 The Universal Military Training and Service Actof 1951, §§ 4(b), (d), establishes an active
dury tour of two years and a reserve obligation of six years thereafter, as the norm for all persons
subject to the Act. 65 Stat. 78 (1951), as amended, 50 U.S.C. App. §8 454(b}, (d} (1958). In
statistics compiled in 1959, the American male between 20 and 25 had a life expectancy of
another 49.5 years. Nar'l Office of Vital Statistics, Life Tables § 5-5 (Dep’t of Health, Educ. &
Welfare 19359).

50n June 30, 1960, the Veterans Administration counted 22,534,000 veterans of all armed
forces then living, 1960 Adm'r of Veterans Affairs Ann. Rep. 6-7 (1961).

16346 U.S. 137 (1953).
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rights. The various opinions of the members of the Court in Burns arc
not, perhaps, as clear on this point as they might be. Nevertheless. |
believe they do constitute recognition of the proposition that our
citizens in uniform may not be stripped of basic rights simply because
they have doffed their civilian clothes,

Despite Burns, however, it could hardly be expected that the regular
federal judiciary would play a large role in regulating the militaryv’s
treatment of its own personnel. The considerations militating against
such intervention remain strong, Consequently, more important than
Burns from a practical point of view was the action in 1951 of another
guardian of the Bill of Rights, Congress, in enacting the Uniform
Code of Military Justice and in establishing the Court of Military
Appeals as a sort of civilian “Supreme Court” of the military.!” The
Code represents a diligent effort by Congress to insure that military
justice is administered in accord with the demands of due process.
Attesting to its success is the fact that since 1951 the number of habeas
corpus petitions alleging a lack of fairness in courts martial has been
quite insubstantial, '* Moreover, I know of no case since the adoption
of the Code in which a civil court has issued the writ on the basis of
suchaclaim. This developmentis undoubtedly due in good part to the
supervision of military justice by the Court of Military Appeals. Chief
Judge Quinn of that Court has recently stared:

[M]ilitary due process begins with the basic rights and E)ri\ilcgcs
defined in the federal constitution. It does not stop therc. The letter
and the background of the Uniform Code add their weighty de-
mands to the requirernents of a fair trial. Military due process
thus, not synonymous with federal civilian due process. It is basi-
cally that, but something more, and something different,**

And the Court of Military Appeals has, itself, said unequivocally that
“the protections in the Bill of Rights, except those which are expressly
or by necessary implication inapplicable, are available to members of
our armed forces.”2?

17 8ee Uniform Code of Military Justice, 10 U.8.C. §§ 867, &76 (1938)

48 Similarly. since the adoption of the Uniform Code of Military Justice, the Court of Claims
has not granted relief in the form of back pay to claimants alleging wrongful dismissal from
government service through court martial proceedings lacking fundamental faimess. Comparc
Shapiro v. United States, 69 F. Supp. 205 (Ct. C1. 1947)

*Quinn. The United States Court of Military Appeals and Military Due Pruc 35 St
John's L. Rev, 225, 232 (1961). In an early opinion, the Court of Military Appeals said. “1f.
because of the peculiaritics of the military service, a variation from civilian practice is necessary
to assure a fair trial, we should unhesiatingly adopt the procedure hest suited to the administra-
tion of military justice, ¢ven though by so doing we may bring about a departure from a prior
service rule.” United States v. Hemp. 1 U.S.C M.\, 280, 286, 3 C \1 R. 14, 20 (1952)
(omparL the evolution of the court's approach to "military due process” in United States §

LT US.CALA T4 1 CALR. 74 (1951), with United Staces v. Jacoby, 11 U S.C.ALA.
428. 2‘1 C.MUR, 244 (1960).
29 United States v. Jacoby, supra note 19, at 430-31. 29 C.M.R. ar 246-47
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Thus our recent experience has shown, I believe, that the Court of
Military Appeals can be an effective guarantor of our citizens’ rights to
due process when they are subjected to trial by court martial.
Moreover, the establishment of a special court to review these cases
obviates, at least to some extent, the objection of lack of familiarity by
the reviewing tribunal with the special problems of the military. In
this connection, I think it significant that, despite the expanded
application of our civilian concepts of fair play to military justice, the
Chairman of the Joint Chiefs of Staff, General Lemnitzer, declared
not long ago:

1 believe the Army and the American people can take pride in the
l)nsitive strides that have been made in the application of military
aw under the Uniform Code of Military Justice. The Army today
has achieved the highest state of discipline and good order in its
history. 2!
These developments support my conviction that the guarantees of our
Bill of Rights need not be considered antithetical to the maintenance of
our defenses.

Nevertheless, we cannot fail to recognize how our burgeoning army
has posed difficult and unique problems for the Court in the applica-
tion of constitutional principles. Thus, you may recall the case of
Specialist Girard,?? who, having been sent to Japan by the Army,
contended that the Constitution entitled him to atrial by an American
court martial for an offense committed on an American army reserva-
tion in Japan against a Japanese national, The surrender of Girard to
Japanese authorities was consonant with well-established rules of
international law, and the Court’s opinion cited, as its authority, the
decision of Chief Justice Marshall in The Schooner Exchange,®® written
in 1812, But the case brought to light some problems we should
consider in the light of developments unforeseen at the time the
Constitution was written: the world-wide deployment of our citizens,
called to duty and sent to foreign lands for extended tours of service,
who may, by administrative decision of American authorities, be
delivered to foreign governments for trial 24 We are fortunate that our

#1Dep'tofthe Army Pamphlet No. 27-101-18(Oct. 7, 1959), reprinted in 1960 U.S.C. M. A
Ann. Rep. 4. Similar views have been expressed by ranking officers of the Army and Nav
Army Chiefof Staff General Decker, id., and Navy Judge Advocate General Admiral Mott, An
Appraisal of Proposed Changes in the Uniform Code of Military Justice, 35 St. John's L. Rev.
300 (1961),

2 \Wilson v. Girard, 354 U.S. 324 (1957).

22 The Schooner Fxchange v, McFaddon, 11 U.S. (7 Cranch) 116 (1812).

21 A recent survey by the Department of Defense lists 19 countries with which the United
States has entered Status of Forces Agreements similar to the one with which the Court dealt in
Girard. In addition, this country is signatory to agreements with 56 nations (15 the same as
SOF A signatories) in w hich military missions (as distinguished from troop deployments) have
vireual diplomatic immunity, See also U.S, Dep't of State, Treaties in Force (Jan. !, 1962).
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experience in this area has generally been a happy one,®” and thus, 1o
date, these constitutional problems have been largely submerged.

However, unigue constitutional questions are, at times. presented
for decision, which questions are, in part, an outgrowth of our ex-
panded military forces. One of the most recent of these arose in Trop o,
Dulles *¢ decided in 1938, In that case the Court considered a provision
of our law that acted automatically to denationalize a citizen convicted
of wartime desertion by a court martial. Under this provision. over
7,000 men who had served in the Army alone, in World War I were
rendered stateless. It was the decision of the Court that, by chis Act,
Congress had ¢xceeded its constitutional powers by depriving citizens
of their birthright. Four members of the Court, of which T was onc.
expressed the view that this law, effectively denving the person's
rights to have rights, was a cruel and unusual punishment proscribed
by the Fighth Amendment. The need for military diseipline was
considered an inadequate foundation for expatriation.

The Trop case was an example, reallv, of how the Court has gener-
ally dealt with problems apart from the authority of the military in
dealing with “its own.” Rather, it was in the linc of decisions dealing
with attempts of our civilian Government to extend military authority
into other areas. In these cases we find factors different from those the
Court must consider persuasive in review of a soldier’s disciplinary
conviction by court martial. The contending parties still advance the
same general argument; protected liberties versus military necessity.
Here, however, the tradition of exclusive authority of the military
over its uniformed personnel is generally not directly relevant. Here,
the Court has usually been of the view that it can and should make its
own judgment. at least to some degree, concerning the weighta claim
of military necessity is to be given.

The landmark decision in this field was. of course, Ex parse
Milligan ®" decided in 1866. It established firmly the principle that
when civil courts are open and operating. resort to military tribunals
for the prosecution of civilians is impermissible. The events giving rise
to the Milligan case occurred while we were in the throes of a great
war. However, the military activities of that war had been confined to
a certain section of the country; in remainder. the civil government
operated normally. In passing upon the validity of a military convic-
tion returned against Milligan outside the theater of actual combat, the
Court recognized that no “graver question” was ever previously before
it. And yet the Court, speaking through Mr. Justice Davis, reminded
us that

2 See Senate Comm, on Armed Services, Operation of Article VII, NATO Status of Forces
Treary, S. Rep. Nu. 1041, 87th Cong.. Ist Sess. 2 (1961)

25336 U8, 86 (1958)

2771 ULS. 04 Wall) 2 (1866)
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by the protection of the law human rights are secured; withdraw
that protection, and they are at the mercy of wicked rulers, or the
clamor of an excited people. If there was law to justify . . .
[Milligan's] military trial, it is not our province to interfere; if there
was not, it is our duty to declare the nullity of the whole proceed-
ings.*®

I do not propose to discuss in detail other cases that have been
decided in a wartime context, for the risk is too great that they lie
outside the mainstream of American judicial thought. War is, of
course, a pathological condition for our Nation. Military judgments
sometimes breed action that, in more stable times, would be regarded
as abhorrent. Judges cannot detach themselves from such judgments,
although by hindsight, from the vantage point of more tranquil times,
they might conclude that some actions advanced in the name of
national survival had in fact overridden the strictures of due process.?®

Obviously such a charge could not be made against the Court in the
Milligan case. However, some have pointed to cases like the compan-
ion decisions of Hirabayashi v. United States®® and Korematsu v. United
States®* as aberrational. There, you will recall, the Court sustained the
program under which, shortly after the attack on Pearl Harbor, over
100,000 Japanese nationals and citizens of that ancestry living in the
western United States were, under Executive Order, with congres-
sional sanction, placed under curfew and later excluded from areas
within 750 miles of the Pacific Coast or confined in government
detention camps.

Whatever may be the correct view of the specific holding of those
cases, their importance for present purposes lies in a more general
consideration. These decisions demonstrate dramatically that there
are some circumstances in which the Court will, in effect, conclude
that it is simply not in a position to reject descriptions by the Executive
of the degree of military necessity, Thus, in a case like Hirabayashi,
only the Executive is qualified to determine whether, for example, an
invasion is imminent, In such a situation, where time is of the essence,
if the Court is to deny the asserted right of the military authorities, it
must be on the theory that the claimed justification, though factually
unassailable, is insufficient. Doubtless cases ruight arise in which such
a response would be the only permissible one. After all, the truism

221d, at 119,

[n times of stress, the Court is not only vulnerable, to some extent, to the emotions of our
people, but also to action by Congress in restricting what that body may cunsider judicial
interference with the needs of security and defense. Following the Civil War, Congress actually
exercised its constitutional powers to provide for the rules governing the appellate jurisdiction of
the Supteme Court, for this very purpose, See Ex Parte McCardle, 73 U.S. (6 Wall.) 318 (1867);
74 U.S, (7 Wall.) 506 (1868).

20320 U.S. 81 (1943).

323 LS, 214 (1944).
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that the end does not justify the means has at least as respectable a
lineage as the dictum that the power to wage war is the power to wage
war successfully.®2 But such cases would be extraordinary indeed.

The consequence of the limitations under which the Court must
sometimes operate in this area is that other agencies of government
must bear the primary responsibility for determining whether specific
actions they are taking are consonant with our Constitution. To put it
another way, the fact that the Court rules in a case like Hirabayashi that
a given program is constitutional, does not necessarily answer the
question whether, in a broader sense, it actually is.

There is still another lesson to be learned from cases like
Hirabayashi. Where the circumstances are such that the Court must
accept uncritically the Government’s description of the magnitude of
the military need, actions may be permitted that restrict individual
liberty in a grievous manner. Consequently, it judicial review is to
constitute a meaningful restraint upon unwarranted encroachments
upon freedom in the name of military necessity, situations in which
the judiciary refrains from examining the merit of the claim of neces-
sity must be kept to an absolute minimum. In this connection, it is
instructive to compare the result in Hirabayashi with the resultin cases
that have been decided outside the context of war.

In times of peace, the factors leading to an extraordinary deference
to claims of military necessity have naturally not been as weighty.
This has been truc even in the all too imperfect peace that has been our
lot for the past fifteen years—and quite rightly so, in my judgment. It
is instructive to recall that our Nation at the time of the Constitutional
Convention was also faced with formidable problems. The English,
the French, the Spanish, and various tribes of hostile Indians were all
ready and eager to subvert or occupy the fledgling Republic.
Nevertheless, in that environment, our Founding Fathers conceived a
Constitution and Bill of Rights replete with provisions indicating their
determination to protect human rights. There was no call for a garri-
son state in those times of precarious peace. We should heed no such
call now, If we were to fail in thesc days to enforce the freedom that
until now has been the American citizen’s birthright, we would be
abandoning for the foreseeable future the constitutional balance of
powers and rights in whose name we arm.

Moreover, most of the cases the Court has decided during this
period indicate that such a capitulation to the claim of military neces-
sity would be a needless sacrifice. Thesc cases have not been argued or
decided in an emergency context comparable to the early 1940's.
There has been time, and time provides a margin of satety. There has

2 Chief Justice Hughes, speaking for the Court in Home Bldg. & Loan Ass'n v. Blaisdell, 260
LS. 398, 426 (1934).
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been time for the Government to be put to the proof with respect to its
claim of necessity; there has been time for reflection; there has been
time for the Government to adjust to any adverse decision. The
consequence is that the claim of necessity has generally not been put to
the Court in the stark terms of a Hirabayashi case.®®

An excellent example of the approach adopted by the Court in the
recent years of peacetime tension is its disposition of the various cases
raising the question of court-martial jurisdiction over civilian depen-
dents and employees of the armed forces overseas. Such jurisdiction
was explicitly granted by the Uniform Code of Military Justice, and
hence the issue was whether the statutory provision was constitu-
tional.

In what the Court came to recognize as a hasty decision, this
exercise of jurisdiction was at first sustained in the most striking of the
cases presenting the problem—the trial of the wife of an American
soldier for a capirtal offense. During the summer following that deci-
sion, a rehearing was considered and finally ordered. The next June,
the rewritten, landmark decision of Reid v. Covert * struck down this
exercise of military jurisdiction as an unconstitutional expansion of
Congress’ power to provide for the government of the armed forces. In
1960, Reid v. Covert was followed by the Court in similarly invalidat-
ing court-martial convictions of civilians accompanying and those
employed by our services overseas, whether or not the offenses for
which they had been convicted were punishable by death,®®

3%In this connection, we might also consider and compare the cases of Ex parte Quirin, 317
U.S. 1(1942). and Abel v. United States, 362 U.S. 217 (1960). The former came before the
Court at the outset of World War II, at a time when the outlook for the survival of the free world
was dim. On the floor of Congress, fears were expressed that Hitler could subdue the country
even without an invasion, through the use of “fifth columnists” and German allies thought to
exist in every State of the Unjon, See 87 Cong. Rec. 555 (1941). When a small group of Nazi
saboteurs was discovered on our shores, they were brought before a military tribunal—not our
civilian courts. They were treated as wartime belligerents and spies, and ordered executed. The
Supreme Court denied an application for a writ of habeas corpus, sustaining the military’s
jurisdiction.

However, when, in June 1957, Rudolph Abel was apprehended in his New York hotel room
and idenrified as a Colonel in the Russian army, he was not brought before a court martial, A full
civilian trial, with all the safeguards of eur Bill of Rights, was accorded this agent of cur
adversary. Abel brought his casc to the Supreme Court claiming the protection of our Constitu-
tion. I was among those who dissented from the Court's judgment that he had not been the
subject of a constitutionally proscribed search and seizure. But all of the opinions reiterated our
fundamental approach—that neither the nature of the case nor the notoriety of the defendant
could influence our decision on the constitutional issue presented

Cf. In re Yamashira, 327 U.S. 1 (1946), in which the Court denied habeas corpus relief to an
officer of the enemy vanquished in a war fought in the cause of the Constitution, but who for his
wartime actions, was subjected to an American military court whose procedures were question-
ably squared with the spirit of due process.

34354 U.S. 1 (1957), withdrawing 351 U.8, 487 (1956).

35 McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960) (employee—noncapital
offense): Grisham v. Hagan, 361 U.S, 278 (1960} (employcc—capital offense): Kinsella v.
United States cx rel. Singleton, 361 U.S, 234 (1960) (dependent—noncapital offense)
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Several features of these cascs are worthy of note. First of all, the
urgeney of wartime was absent. Extended analysis and deliberation
on the part of the parties and the Court were possible. Secondly,
while, of course, the Government rested heavily upon a claim of
military necessity, that claim could not be pressed with the same foree
that it was in Hirabayashi. Alternative methods of dealing with the
military’s problems could be considered. Indeed, the Court itself
suggested a possible alternative in one of its opinions—the creation of
a military service akin to the Seabees to secure the services theretofore
performed by civilians. And finally, the extension of military jurisdic-
tion for which the Government contended w as extraordinarily broad,
At that time. there were 430,000 dependents and 25,000 civilian
employees overseas,®® We could not safely deal with such a problem
on the basis of what General Anthony Wayne did or did not do to
camp followers at frontier forts in the last decade of the 18th Century.
In short, as in the case of trials of persons who are concededly part of
the military, the burgeoning of our military establishment produced a
situation so radically different from what the country had known in its
distant past that the Courr was required to return to first principles in
coming to its judgment,

Another decision of the Court that is of significance in connection
with the considerations I have been discussing was Tozh v. Quaries. ®7
There the Court held that a veteran holding an honorable discharge
could not be recalled to active duty for the sole purpose of subjecting
him to a court martial prosecution for offenses committed prior to his
discharge. The question was of enormous significance in the context
of present day circumstances, for the ranks of our veterans are csti-
mated to number more than twenty-two-and-a-half-million. Thus a
decision adverse to the petitioner would have left millions of former
servicemen helpless before some latter-day revival of old military
charges. So far as the claim of military necessity was concerned, the
facts were such that the Court regarded itself as competent to deal
with the problem directly. Mr. Justice Black, speaking for the Court
said:

It is impossible to think that the discipline of the Army is going to
be disrupted, its morale impaired, or its orderly processes dis-
rurbed, by giving ex-servicemen the benefits of a crvilian court trial
when they are actually civilians. . . . Free countries of the world
have tried to restrict military tribunals to the narrowest jurisdiction
deemed absolutely essential to maintaining discipline among troops
in active service.®®

29 Bricf for Petitioner, the Seeretary of Defense, pp. 12, 71, 110-11. McElrov v. United States
ex. rel. Guagliardo. 361 U.S. 281 (1960)

37 United States ox rel. Toth v. Quarles. 350 U.S. 11 (1955,

M 1d e 22
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Attempts at extension of military control have not, of course, been
confined to the field of criminal justice, nor have all of them been
decided on constitutional grounds, Harmon v. Brucker 3° brought to the
Court the Army’s claim that it had the authority to issue to a draftee a
discharge less than honorable on the basis of certain activities in which
the soldier was said to have engaged prior to his induction, and which
the Army thought made him a security risk. Again, the gravity of the
constitutional issues raised was underscored by the existence of our
system of peacetime conscription, for the sustaining of the Army’s
claim would have affirmed its authority to affect the pre-service
political activities of every young American. A notable feature of the
case was that the Solicitor General conceded that, if the Court had
jurisdiction to rule upon the action of the Secretary of the Army, his
action should be held to be unconstitutional. Thus the Government's
case was placed entirely upon the asserted necessity for, and tradition
of, the exclusive authority of the Secretary to act with unreviewable
discretion in the cases of this nature. The Court, however, found it
unnecessary to reach constitutional issues. It disposed of the case on
the non-constitutional ground that the Secretary lacked statutory
authority to condition the type of discharge he issued upon any
behavior other than that in which the soldier engaged during his
period of service. Such emphasis upon proper directives by Congress
with respect to these problems, may be regarded as, in part, a further
reflection of the principle of subordination of the military establish-
ment to civil authority.

I cannot, of course, discuss more than a handful of the Supreme
Court decisions bearing upon the military establishment's efforts to
extend the scope of its authority in one way or another beyond service
members. The cases I have dealt with, however, disclose what I
regard as the basic elements of the approach the Court has followed
with reasonable consistency. There are many other decisions that
echo that approach, and there are some, to be sure, that seem incon-
sistent with it. But 1 would point to Duncan v. Kahanamoku ,*° in which
the Court held, in the spirit of Milligan, although on non-
constitutional grounds, that, after the Pearl Harbor attack, civilians in
the Hawaiian Islands were subject to trial only in civilian courts, once
those courts were open. And, of course, there have been a number of
cases that, like Harmon v. Brucker, emphasize the Court’s view that the
military, like any other organ of government, must adhere strictly to
its legislative mandate.*!

38 355 U.S. 579 (1958)

40327 U.S, 304 (1946). Cf. Madsen v. Kinsella, 343 .S, 341 (1952).

*!For example, in Bell v. United States, 366 U.S. 393 (1961), the Army was challenged for
declining to pay former soldiers who, during the Korean War, and while prisoners of war of the
enemy, had betrayed some fellow prisoners and had refused initial opportunities for repatria-
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On the whole, it seems to me plain that the Court has viewed the
separation and subordination of the military establishmenr as 2 com-
pelling principle. When this principle supports an assertion of sub-
stantial violation of a precept of the Bill of Rights, a most extraordi-
nary showing of military necessity in defense of the Nation has been
required for the Court to conclude that the challenged action in fact
squarcd with the injunctions of the Constitution. While situations
may arise in which deference by the Court is compe lmg the cases in
which this has occurred demonstrate that such a restriction upon the
scope of review is pregnant with danger to individual freedom. Fortu-
nately, the Court has generally been in a position to apply an exacting
standard. Thus, although the dangers inherent in the existence of a
huge military establishment may well continue to grow, we need have
no feeling of hopelessness. Qur tradition of liberty has remained
strong through recurring crises. We need only remain true to it

The last phase of the problem of the military in our society—the
relationship of the military to civil government and affairs—is much
more complex, and also perhaps much more important, than the
subjects T have just discussed.

This relationship of the military to the rest of us raises issues that are
less graphic, less tangible, less amenable to review or control by the
courts. This aspect of the problem encompasses not only actions taken
by our civil government in the name of defense that may impinge upon
individual rights, but also marters such as the influence exerted on the
civil government by uniformed personnel and the suppliers of arms.
Such problems are not always clearly visible. Nor is the impact of our

tion, Despite the absence of any authority for withholding the pay earned and acerued by these
men to the dates of their well-deserved dishonorable discharges. the Army refused w make
payment. As the situation was summarized by the dissenting judge in the Court of Claims.
*Finding nothing in the law books to justify its refusal to pay these men. it threw the books away
and just refused to pay them, It could have set before these canfused young men a better example
of government by lals.” 181 F. Supp. 668, 675 (Ct. 1. 1960). We agreed

In similar vein have been the series of decisions concerning the conseription procedures of the
Selective Service System, For example, this Term we have again had oceasion to consider 2
conviction based on an alleged failure of a registrant to notify his draft board of & change of
address, Afrer cthree unsuccessful prosecutions for draft evasion, the Guvernment seeured a
belated indictment. conviction and three-year prison sentence for the voung man's questionable
failure to notify his board prompely of a change of address. Bur. from the record. it scmed clear
thar it was the registrant's annoving persistence in pursuing appellate rights t seeure an
exemption from active durvona claim. of being a mm]:[t.rujjthn\ah s Witnesses, that undcrh
the course of prosecution. Venus v. United Srac 68 U 3(1961) tmem.). In 1935,
Gonzales v, United States, 348 U.S. 407 (1933), we were de with a conviction for dran
evasion, in which the draftee had not been accorded the simple right of examining a Depariment
of Justice memorandum contesting his claims that he was a conscientious objector. and which
mémorandum had been presented to a Selective Servicw appeal board in reviewing Gonzales
classification, Understandably. we held that although the needs of the Army were great. it had
to be fair in abiding by the law under which it sought conseripts. An additional factor of
importance about these cases is that under the Selective Service law, violation of the call ©o
military duty is a civil offense. punishable only in the civilian courts
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enormous financial, human and resource commitment to the needs of
defense easy to measure.** Moreover, these problems often do not
arise in a factual context suitable for a lawsuit and judicial review,
Still, “cases and controversies” have occasionally arisen in recent years
that suggest the magnitude of the difficulties we face.

Looking first at perhaps the broadest aspect of the problems gener-
ated by our defense needs, we could consider the question whether the
industries basic to our defense are in all respects to be treated as
“private” industry. In wartime, the total mobilization of our economy
with its rationing, allocation of materials and manpower, and price
and wage controls are acceptable restrictions for a free society locked
in combat. The just compensation and due process provisions of the
Constitution may be strained at such times. Are they to receive similar
diminished deference in these days of “cold war”? This alone is a
subject worthy of the most extended discussion. I can do no more here
than suggest its pertinency. Butit has been thrust upon the Court with
a requirement for prompt decision in recent years.

You will recall the case of Youngstown Skeet & Tube v. Sawyer,*® in
which, in the midst of our military operations in Korea, the Court held
that the President lacked the power, without specific Congressional
sanction, to seize and operate the Nation’s steel industry following its
shut-down by a nation-wide strike., The numerous and lengthy opin-
ions of the various members of the Court reveal the tremendous
complexity of the issues such a case presents. And on what may the
courts rely in such litigation? Consider these words from Mr. Justice
Jackson’s concurring opinion:

Ajudge. . . may besurprised at the poverty of really useful and
unambiguous authority applicable to concrete problems . . . as
they actually present themselves. Just what our forefathers did
envision, or would have envisioned had they foreseen modern
conditions, must be divined from materials almost as enigmatic as
the dreamsd]oseph was called upon to interpret for Pharoah. A
century and a half of partisan debate and scholarly speculation
yields no net result but only supplies more or less apt quotations
from respected sources on each side of any question. They largely
cancel each other. And court decisions are indecisive because of the
judicial practice of dealing with the largest questions in the most
narrow way.

The result in the Youngstown case may be compared to the decision

4*The Defense Department now spends over 50% of the total federal budget, a sum almost
10% of our gross national product, Itis estimated that 10% of the entire national labor force is, in
some manner, employed in defense industries or the defense establishment itself, See N.Y.
Times, May 21, 1961, p. 48, cols. 4-5; U.S. Dept. of Commerce, Statistical Abstract of the
United States 235, 301 (1961).

49343 U8, 579 (1952).

“1d. at 634-35.
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seven vears later in United Steelworkers of America v. United States ** a
decision reached during a time that no actual armed conflict engaged
this country. There. the Court upheld a finding that since one per cent
of the Nation’s steel industry output was needed for defense purposes,
the President had the authority, under the Taft-Hartley Act, to enjoin
the union from continuing its strike, at least for eighty days. The
critical factor upen which the injunction was based and sustained was
a determination that even the temporary unavailability of one per cent
of the industry’s output might imperil the Nation’s safety. Consid-
erations that the injunction might infringe upon the workers’ constitu-
tional rights of free association, or perhaps the right ot to work. fell, at
least temporarily, before these findings, Should Congressional
intervention—the difference between the Youngstorn and Steeliorkers
cases—be so decisive? Would recourse to Taft-Hartley or other legis-
lation by President Truman in 1952 have avoided the issues that made
the Voungsrown case so difficult? We need not. indeed cannot, answer
that now. However, these cases illustrate the extent to which public
and private interests merge and clash in controversies so vitally affect-
ing the security of the Nation. The resolution of such cases is made no
more simple or certain by the multitude of considerations that, while
indisputably relevant, are outside the records before the courts.

On a less grand scale than the steel industry litigation, but perhaps
no less significant, are the cases that have stemmed from the competi-
tion between the claims of national security and personal rights. The
bulk of the many recent decisions concerning the contempt power of
Congressional committees provides a graphic illustration. Some be-
lieve that these cases may be disposed of by the Court’s balancing of
the security of the Nation against the freedom of the individual
livigant, If these are the appropriate weights to put in the scales. it is
not surprising that the balance is usually struck against the individual.
If balance we must, I wonder whether on the individual's side we
might not also place the importance of our survival as a free nation.
The issue, as I see it, is not the individual against socictyy it is rather
the wise accommodation of the necessitics of physical survival with
the requirements of spiritual survival. Lincoln once asked, “[Is] it
possible to lose the nation and yet preserve the Constitution?”*8 His
rhetorical question called for a negative answer no less than its corol-
lary: “Is it possible to lose the Constitution and yet preserve the
Nation?” Our Constitution and Nation are one. Neither can exist
without the other, Itis with this thought in mind that we should gauge
the claims of those who assert that national security requires what our
Constitution appears t condemn,

11361 U.S. 39 {1959)
610 Complere Works of Abraham Lincoln 66 (Niculay and Hay ed. [§94)
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Naturally the radiations of security requirements have come before
the Court in contexts other than Congressional investigations. Even
more closely connected with the defense effort have been the decisions
concerning the right to employment in government and industry.

One may compare, for example, the 1959 case of Greene v.
McElroy 47 with last Term’s decision in Cafeteria Workers v. McElroy 4%
In the former, a serious constitutional issue was raised by the Navy’s
action in denying, on questionable grounds, security clearance to a
privately employed aeronautical engineer. This, in turn, effectively
precluded him from pursuing his occupation. The Court was able,
however, to dispose of the case on the non-constitutional ground that
requirements of confrontation prescribed by existing law had wrong-
fully been ignored.*® In Cafetersa Workers, on the other hand, where a
short-order cook employed by a concessionaire on a military base was
summarily refused further security clearance without hearing, expla-
nation, or opportunity to rebut, the Court reached the constitutional
question and, by a five-to-four vote, decided it against the employee, I
joined Mr. Justice Brennan’s dissent, which took the position that the
Court, while conceding petitioner’s right not to be injured arbitrarily
by the Government, in fact made that right nonenforceable by refus-
ing to accord petitioner any procedural protection.

One of the principal difficulties presented by these “security risk”
cases is that the claim of necessity takes the form of an assertion of the
right of secrecy. Thus, the claim, by its very nature, tends to restrict
the ability of the Court to evaluate its merit, This in turn impairs the
efficacy of judicial review as an instrument for preserving the guaran-
tees of the Bill of Rights. While the dilemma is in some cases serious,
Cafeterig Workers, the most recent expression of the Court’s views on
the subject, does not, in my judgment, represent a satisfactory
guidepost for resolution of the problem.

Our enormous national commitment of defense will, of course, pose
still additional, difficult problems for the courts. We have, in the past
considered,*® and will probably be called upon in the future to review,

47360 U.S, 474 (1959).

18367 U.S. 886 (1961),

“9For decisions in a comparable vein. se¢ Cole v. Young, 331 U.S. §36 (1956), limiting,
through interpretation to those in“'sensitive™ positions, the power of the Executive summarily to
dismiss government employees in the interest of “national security™: Vitarelli v. Seaton, 359
L.8. 535 (1959). requiring government agencies dismissing employ¢es in nonsensitive positions
on security grounds. to afford the employees an opportunity to see the charges against them and
to confront adverse witnesses; Kent v, Duiles, 357 U.S. 116 (1958), upholding the right of
citizens to travel freely in the absence of compelling restrictions clearly to be found in Congres-
sional action

3 See, e.g., McKinney v. Missouri-K.-T.R.R., 357 U.S. 265 (1958); Hyland v. Watson, 287
F.2d 884 (6th Cir.), cert, denied, 368 L.S. 876 (1961). Cf. the recent decision of Australia's
highest court invalidating a far reaching veteran’s preference statute on the ground that with the
Warld War If emergency past, the war power justification for such laws, under the Australian
Constitution, had ceased. [llawarra District County Council v. Wickham, 101 Commw. L.R.
487 (Austl. 1959)
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cases arising out of the effort to accord our large number of veterans
special compensation or preferences in return for their service to the
country. While recognizing the need for such programs. we are also
asked to consider to what extent such pref@mmes Impmgc on oppor-
tunitics of other citizens, whose public service and welfare are no |
deserving of recognition. Questions concerning the review of military
procurement, in the light of claims of emergency need, expert judg-
ment and secrecy of information are still largely unresolved. The
problem of the extent to which members of the armed forces may
properly express their political views to other troops, particularly
subordinates in the chain of command, and to the public at large, are
subjects of controversy. Questions of the right of the peaple to know
what their government is doing, their right to travel, speak, cangre-
gate, believe. and dissent will arise again and again. It is to the courts
that the task of adjudicating many of these rights is delegated. Tam one
who believes firmly that the Court must be vigilant against neglect of
the requirements of our Bill of Rights and the personal rights that
document was intended to guarantce for all time. Legislative or exceu-
tive action croding our citizens’ rights in the name of security cannot
be placed on a scale that weighs the public’s interest against that of the
individual in a sort of “count the heads™ fashion, Democracy under
our Constitution calls for judicial deference to the coordinate branches
of the Government and their judgment of what is essential to the
protection of the Nation. But it calls no less for a steadfast protection
of those fundamentals imbedded in the Constitution, so incorporated
for the express purpose of insulating them from possible excesses of
the moment. Our history has demonstrated that we must be as much
on guard against the diminution of our rights through excessive fears
of our security and a reliance on military solutions for vur problems by
the civil government, as we are against the usurpation of ¢ivil author-
ity by the army. That is the important lesson of the Court cases, most
of which have arisen not through the initiative of the military secking
power for itsclf, but rather through governmental authorization for
intervention of military considerations in affairs properly reserved to
our civilian institutions.

In C(mcluding. I must say that I have, of course, not touched upon
every type of situation having some relation to our military establish-
ment which the Court considers. Those to which Lhave pointed might
suggest to some that the Court has at times exceeded 1ts role in this
area. My view of the matter is the opposite. I see how limited is the
role that the courts can truly play in protecting the heritage of our
people against military supremacy. In our democracy it is still the
Legislature and the elected Fxecutive who have the primary responsi-
bility for fashioning and executing policy consistent with the Con-
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stitution. Only an occasional aberration from norms of operation is
brought before the Court by some zealous litigant, Thus we are
sometimes provided with opportunities for reiterating the fundamen-
tal principles on which our country was founded and has grown
mighty. But the day-to-day job of upholding the Constitution really
lies elsewhere. It rests, realistically, on the shoulders of every citizen.

President Eisenhower, as he left the White House only a year ago,
urged the American people to be alert to the changes that come about
by reason of the coalescence of military and industrial power, His
words were these:

[This conjunction of an immense military establishment and a
large arms industry is new in the American experience. The total
influence—econcmic, political, even spiritual—is felt in every city,
every state house, every office of the Federal Government.
[W]e must not fail to comprehend . . , [the] grave implications.
Our toil, resources and livelihood are all involved; so is the very
structure of our society.

[W]e must guard against the acquisition of unwarranted influ-
ence . . . by the military-industrial complex. .

We must never let the weight of this combination endanger our
liberties or democratic processes, We should take nothing for
granted. Only an alert and knowledgeable citizenry can compel the

proper meshing of the . . . machinery of defense with our peaceful
methods and goals, so that security and liberty may prosper to-
gether.®!

Coming from one who was our great Field Commander in World
War II and for eight years Commander-in-Chief as President of the
United States, these words should find lodgment in the mind ofevery
American. It is also significant that both his predecessor and his
successor have conveyed the same thought in slightly different
words.®? T am sure that none of them thought for a moment that
anyone was deliberately trying to change the relationship between the
military and the civil government. But they realized, as we all must,
that our freedoms must be protected not only against deliberate
destruction bur also against unwitting erosion.

We may happily note that the Constitution has remarkably weath-

“INLY. Times, Jan. 18, 1961, p. 22, cols. 3, 6.
#2 President Keninedy. in his special message to Congress on the defense budget delivered
shortly after taking office, declared, “Neither our strategy nor our psychology &s a nation—and

certainly not our economy—must become dependent upon our . . . maintenance of a large
military establishment. . . . Our arms must be subject to ultimate civilian control and com-
mand at all times. . . " N.Y. Times, March 29, 1961, p. 16, cols, 1, 2.

Similarly, President Truman, on such occasions as his message to Congress urging the
creation of a single Department of Defense, over which a civilian would preside, and his removal
of General MacArthur as Commander of United Nations forces in Korea, reiterated these
beliefs. 19435 Public Papers of the Presidents of the United States: Harry S, Truman $54-55, 558
(1961} 2 Truman, Memoirs 449 (1956).
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ered a variety of crises. Some were as acute as those we face today.
Today, as always. the people, no less than their courts, must remain
vigilant to preserve the principles of our Bill of Rights. lest in our
desire to be secure we lose our ability to be free.
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DEFINITION AND GROWTH: ROSS ON
THE HISTORICAL BACKGROUND OF THE
1968 ACT

The desecration of library books by marginal comment or re-
moval of pages is not to be espoused, %n one way, however, such
actions may be taken as a measure of the utility of those articles so
abused. This selection was torn from the collection of The JAG
Journal (USN) held by each of two major libraries.

When President Johnson signed the Military Justice Act of 1968
into law, he issued a statement briefly outlining the legal condition
of American military personnel at various times in our history. He
marked this Act as an advance equal to the promulgation of the
Uniform Code of Military Justice in 1951 and said of the new
statute’s value to military personnel, “I am glad it goes to the root of
the system they defend for all of us—the right of every citizen to
justice and fairness under the law

The genesis of this landmark legislation is a challenging case
study in the general question of how law develops: the forces for
change and those which resist change appear and fade away; com-
petition among interest groups for attention from the legislature
causes delicate maneuvering and outcomes are governed by a host
of external factors; finally, the adversary system hammers out
something not totally objectionable to any of the major participants
at a time when the Congress is ready and “law” is made,

That legislative history is equally valuable for the detail in which
it exposes the growth of interplay between civilian and military
law. General Crowder spent years trying to get the 1916 Articles of
War through Congress; his’ disagreements with General Ansell
were publicly aired in the committee battles preceding enactment
of the 1920 Articles; and the Code of 1951 followed years of civilian
studies, inter-service dispute, and extended hearings by both the
House and Senate. However, all of those were dominated by a
latent civilian-military confrontation which tended to cloud sub-
stantive issues, The progress of the 1968 Act was not immune from
some of the same grces, but a distinctly different flavor came
increasingly to dominate the process. “Reconciliation” might be the
best one word for this new flavor because the civilian proponents of
change found strong support from military sources on many points
and the defenders of the military system found a surprising recogni-
tion of their arguments for unique military procedures and stand-
ards in many cases. All was not peace and gentleness, but the

! Since restored through the courtesy of the Army Library.
2The full text is set out at 23 JAG J. 130 (1969),
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orevailing sentiment was for progress within mutuaily acceptable
1mits.

Captain Ross, JAGC, USNR. provides the nccessary
background of this legislation and cogently summarizes the major
changes. He identifies the impetus for change in most cases, and
establishes a careful “audit trail” of each major change. Therc are
further comments on this Actin the same issue of The JAG Journal: a
collection of others meriting notice is provided.®

3 Mounts and Sugarman, The Military Justice Act of 1968, 55 AB.AJ. 470 (19691
Hannigan, Manual for Courts-Marrial, 1969 (Revised Edition). 11 AFJAG 1. Rev. 172
(1969% McCoy, Due Process for Sercicemen—The Milizary Jusrice Act of 1968, 11 ML L.
REY, 66 (1969): see Symposium—Milizary Law, 10 Av. Criv. Lo Rev. 1 (1971,

272



THE MILITARY JUSTICE ACT OF 1968:
HISTORICAL BACKGROUNDY

Joseph E. Ross™

Almost immediately after the Uniform Code of Military Justice
went into effect on May 31, 1951, recommendations for improvement
of the new system of military justice began to be made—by the
services, by the judges of the Court of Military Appeals, by civilian
agencies, and by individual citizens interested in military justice.
Continuously thereafter until the present time such recommendations
for change persisted. Although there had been a few changes made in
the Code between 1951 and 1968, including the important revision of
Article 15 in 1962, it was not until the enactment of the Military
Justice Act of 19682 that a substantial revision of the military justice
code was made. As it turned out, the new law was the synthesis of
recommendations received from all of the mentioned sources.

I, SERVICE RECOMMENDATIONS

Many of the recommendations for change came from the “Code
Committee,” The Code Committee, consisting of the judges of the
Court of Military Appeals and the Judge Advocates General,® was
established by Article 67(g), UCM],* to meet annually to make a
comprehensive survey of the operation of the Code and to make an
annual report thereon. In its first annual report the Committee sub-

*Reprinted with permission of the author from 23 JAG J. 125 (1969).

*Chief, American Law Division and Assistant Director for Research and Analysis, The
Library of Congress. B.A., 1943, LL.B., 1948, St. John’s University. At the rime this article was
written, the author was a Captain in the Judge Advocate General's Corps, USNR.

1Pub. Law 87648, sec. 1, 76 Stat. 447 (1962). Other revisions included the addition of Article
58(a) in 1960 (Pub. Law 86-633, sec. 1{1), 74 Stat, 468 (1960)), and Article 123z in 1961 (Pub.
Law 87-385, sec. 1(1), 75 Stat, 814 (1961)), certain minor changes made by the Navy JAG Corps
Act in 1967 (Pub. Law 90-179, 81 Stat. 546 (1967)), and the establishment of the Court of
Military Appeals as the U.S. Court of Military Appeals under Article [ of the Constitution in
June 1968 (Pub, Law 90-340, 82 Star. 178 (1968)).

2Pub. Law 90-632, 82 Stat. 1335 (1968),

®Including the General Counsel of the Department of Transportation.

<10 U.S.C. 867 (g).
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mitted several proposals for change and made threc recommendations
to the Congres

(1) That legislation be enacted preventing special courts-martial
from adjudging bad conduct discharges,

(2) That Congress take no leglslame action on the other items
herein enumerated at this time,

(3) That this Committee be authnnzed to file its annual report at
the close of each calendar year.

In its next report,® the Code Committec recommended numerous
legislative changes. Interestingly, they included such proposals as
one-officer general and special courts-martial, extension of the time to
file a petition for new trial under Ardcle 73, UCMJ 7 from one vear to
two vears, the use of non-verbatim records of trial in certain general
court-martial cases, and certain other procedural reforms. In one form
or another these proposals came to be included in the Military Justice
Act of 1968, The Committee also recommended increasing the non-
judicial punishment powers of commanding officers, and the enact-
ment of a specific bad check article, The latter proposals were enacted
into law in revised form in 1962 and 1961 respccri\'clyE In 1954, no
action having been raken on the previous recommendations, the Code
Commirttee reiterated them, and recommended hearings on them
before the Armed Services Committees.® In 1953, the proposals were
advanced by the Department of Defense and formally introduced in
the Senate and House of Representatives.'® Hearings on the House
bill were initiated in the spring of 1956 by the House Armed Services
Committee, but were not concluded before the adjournment of Con-
gress.

The Code Committee continued, unsuccessfully, to urge adoption
of its legislative proposal, which had come to be known as the “Om-
nibus Bill,”" in 1957, 1958 and 1959, In 1960, however, unanimity of
the members of the Committee ended when the Army member with-
drew the Army’s support of the bill, in favor of a sweeping proposal
for reform made to the Secretary of the Army by a committee of
general officers headed by Lieutenant General Herbert B. Powell.
U.S. Army. The Powell Report, which is contained in the Army's
section of the 1960 Code Committee Report,?! and which was charac-

?Code Committee Report, 5317515121152, The Navy and Coast Guard disagreed with the
first recommendation,

®Code Commirtee Report, 6/1/52-12/31/53.

710 U.S.C, 873,

8Pub. Law 87648, sec. L. 76 Stat, 447 (1962) (increasing non-judicial punishment powersy
Pub, Law 87-383, sec, 1(1), 75 Stat. §14 (1961) ("bad check” law)

#Code Commitree Report, 111734123154,

198, 2133 and H.R. 6583, 84th Cong., st Sess. {1953)

11 Code Committee Report, 111760-12/31/60.
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terized by the then Navy Judge Advocate General as tending to move
military justice back toward the old “paternalistic” system, thus re-
sulted for the first and only time in there being no joint report by the
members of the Code Committee.

In 1961, the staff of the House Armed Services Committee sug-
gested that, because of the press of legislative business in the Con-
gress, individual sections of the Omnibus Bill deemed most important
in the administration of military justice be submitted separately for
the consideration of the Congress. Accordingly, three separate bills
were drafted and designated respectively, for reference purposes, as
the “A”, “B”, and “C” Bills. The “A” Bill provided for increased
authority of commanders to impose nonjudicial punishment. With
certain changes, it was subsequently enacted into law in 1962. The
“C” Bill provided for a specific “bad check” article, and it was enacted
into law in 1961, as aforesaid. The “B” Bill included provisions for the
single-officer court, increased authority for law officers, and pro-
cedural changes, many of which came to be included in the Military
Justice Actof 1968. In 1962 two more bills, labeled “D” and “F”, were
proposed, “D” providing for pretrial sessions before law officers, and
“F” for improvement of sentence execution procedures.'? These
measures were not acted upon.

In 1963, the Code Committee combined the *B” and “D” Bills into a
single new proposal denominated the *G” Bill, adding to it for the first
time the significant recommendation that a bad conduct discharge
may not be adjudged by a special court-martial unless the accused has
had the opportunity for representation by qualified lawyer counsel. In
the same report,'® the Code Committee also proposed an “H” Bill
modifying Article 73 to extend the time limit for petitions for new trial
from one to two years, and, significantly, authorizing the Judge
Advocate General to consider petitions for new trial in all court-
martial cases, and not merely those which included a punitive dis-
charge or confinement for one year or more, Due to the press of
legislative business, however, no hearings were held on the proposals
in 1963, 1964 or 1965. In 1966, however, the “G” and “H" Bills were
introduced in both the House (H.R. 273, 277) and the Senate (S. 2096,
2097), and hearings were held on these and other proposals of Senator
Sam J. Ervin, Jr., before joint sessions of the Subcommittee on
Constitutional Rights of the Senate Judiciary Committee, and a spe-
cial subcommittee of the Senate Armed Services Committee.'* No
legislation was reported out of committee following the hearings. In

120 “E” Bill, abolishing the summary court-martial, had been drafied but was not agreed
upon by all of the members of the Code Committee

13Code Committee Report. 1/1/63-12/31/63.

145¢ “CONGRESSION AL PROPOSALS.” infra p. 277,
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August 1967, however, Congressman Charles I.. Bennetr of Florida
introduced H.R. 12703, a bill combining the "G" and " H" Bills of the
Code Committee. Hearings on H.R. 12705 werc conducted before the
House Committee on Armed Services on September 14 and October
26, 1967, Subsuquently. this bill, with certain amendments, was
redesignated by Mr. Bennett as HLR. 13971, was reported favorably
by the House Armed Services Committee on May 21, 1968, and was
passed by the House on June 3, 1968. The bill as thus passed included:

1. A new kind of special court-martial which included a law
officer;

v

Single-officer general and special courts-martial on request of
the accused:

3. Lawvyer counsel for an accused as a prerequisite to the adjudging
of a bad eonduct discharge:

4. Pretrial sessions in general and special courts-martial with law
officers;

3. Various procedural changes:

6. Revisions to Article 73 concerning petitions for new trial;

7. Authority for the Judge Advocate General to vacate or modify
the findings or sentence in certain court-martial cases.

As explained hereinafter, substantial Senate amendments were to
be made before H.R. 15971 becamce the Military Justice Actof 1968,

II. RECOMMENDATIONS BY CIVILIAN AGENCIES

Numerous proposals for revision of the Uniform Code of Military
Justice have been made by various individuals and agencies interested
in military justice—bar associations, veterans’ organizations, law
schools. and members of the bar. Notable because of their contribu-
tion to the legislation which ultimately became the Military Justice
Act of 1968 arc these:

A, AMERICAN LEGION

Following the release of an extensive report on the Uniform Code of
Military Justice and the Court of Military Appeals in 1936, the
American Legion :p(mmrnd a bill in furtherance of the report. The
bill was introduced in the House as H.R. 3435 in January 1959. The
philosophy of this bill was the removal of every vestige or possibility
of command influence upon the decisions of courts-martial, and the
placement of the administration of military justice more nearly in line
with civilian practice. Among the specific changes recommended
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were: prohibiting court-martial trials in time of peace for purely
civilian-type felony offenses;'® requiring lawyers on all inferior
courts, the lawyer to be under the rating authority and command of
the Judge Advocate General; authorizing the Court of Military Ap-
peals to prescribe rules of procedure for all courts-martial;, granting
law officers of courts-martial the full status of a judge; and placing all
boards of review under the Secretary of Defense. As might be ex-
pected, the American Legion proposal was not greeted with en-
thusiasm by the services and no congressional action was taken
thereon.

B. ASSOCIATION OF THE BAR OF THE CITY GF NEW YORK.

On March 1, 1961, a special committee on military justice of the
Association of the Bar of the City of New York concluded that the
“Omnibus Bill" was fine as far as it went, but that it did not go far
enough. Concerning the American Legion bill the report commented
that its reflection of dissatisfaction with the administration of the
present system of military justice and general lack of satisfaction in the
integrity and competence of military lawyers was unfounded. The
report proposed no sweeping changes; instead it proposed corrective
legislation within the existing framework of the Code.

C. PROFESSOR JOSEPH M. SNEE, §.J.

Father Snee is a professor of law at the University of Texas School
of Law and a prominent military justice commentator. He has made
several recommendations for improvement in the Uniform Code of
Military Justice in recent years. As early as 1955 he suggested such
changes as:

1. One-officer courts;

2. Military judges vice law officers;

3. Courts of military review vice boards of review;
4

Numerous procedural changes, many of which have since come
to be adopted.

III.  CONGRESSIONAL PROPOSALS

The two leading proponents of revision of military law in the
Congress have been Senator Sam J. Ervin, Jr., amember of the Senate

13 Interestingly, a case which has had substantially the same effect has recently been decided
by the U. 8. Supreme Court, In O'Callahan v. Parker, 393 U.S. 258(1969), the Court held thata
court-martial has no jurisdiction to try a military member who commits an offense in the civilian
community which is not "service connected.”

277



MILITARY LAW REVIEW [Bicent, [ssue

Committees on the Judiciary and the Armed Services, and Con-
gressman Charles F. Bennett, a member of the House Armed Services
Committee.

The Subcommittee on Constitutional Rights of the Senate
Judiciary Committee. which is chaired by Senator Lrvin. has long
included in its area of concern the constitutional rights of servicemen.
In carly 1962, therefore, the Subcommittee conducted hearings to
review , nter alia, “the rights that Congress had in mind when the
Uniform Code was enacted.” The Subcommittee heard testimony
from numerous witnesses, including the Judge Advocates General
and the judges of the Court of Military Appeals, and solicited vol-
uminous information on the operation of the Code and on administra-
tive discharge procedures. The Subcommittee also conducted an
extensive field investigation in Lurope “to obrain facts and views as to
the adequacy of our present system of military justice.” Sub-
sequently. Scenator Frvin caused to be introduced in the Scnate 18
bills.'® which would, among other things:

I, Change the title of law officer of general courts-martial to
mlhtar\ judge. and establish mdtpcndem trial judiciary svs-
tems ln L’dkh SEry: l(C
tablish a [AG Corps in the Navy:

Fstablish a Court of Militarv Review in each service to replace

boards of review;

Broaden the prohibition against command influence;

3. Afford each accused the ()pponumtv for lawver counsel before

a bad conduct dmhargc can be adjudged;

6. Require a law officer m bad conduct discharge special courts-

martial;

Authorize one-officer general and special courts-martial;

8. Abolish the summary court-martial; and

9. Make numecrous Lhanqu in the procedure and review of ad-
ministrative discharge cases.

Joint hearings were conducted on Senator Ervin's bill before sub-
committees of the Judiciary and Armed Serviees Committees in 1966.
Again, as in 1962, numerous witnesses testified, some in support of
and others in opposition to the proposals. No further action was taken
on then. however, in the 89th Congress. Farly in the 90th Congress
Senator Frvin, joined by other senators, introduced S. 2009, a con-
solidation and refinement of his 18 previous bills. §. 2009 would enact
the “Military Justice Actof 1967.” The Defense Department objected
to numerous provisions of the proposed act. and no hearing or other
action was conducted thercon.

Late in the 89th Congress, and after the Ervin hearings in the
Senate, Congressman Bennett introduced in the House H.R. 16115, a

168, 745762, ¥oth Cong.. 2nd Sess. (1966).
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consolidation, with some amendments, of the 18 Ervin bills. As soon
as the 90th Congress convened in January 1967, Mr, Bennett intro-
duced the same proposal in the new Congress as H. R, 226, As with S,
2009, the Defense Department objected to numerous provisions of
H.R. 226, and no further action was taken thereon,

As indicated previously, in August 1967 Congressman Bennett
introduced the Code Committee’s *G” and “H" proposals as H.R,
12703, which ultimately became H.R. 15971, and which passed the
House in June 1968,

IV. THE ERVIN AMENDMENTS

In late June 1968, after H.R. 15971 had been passed by the House
and referred to the Senate Armed Services Committee, Senator Ervin
advised the services that, while he was gratified that the House had
passed the bill, he did not regard the bill as containing the “minimum
reforms of the Uniform Code of Military Justice necessary to return
the military system of criminal justice to the leading position it so
recently occupied in American law.” He proposed to add to H.R.
15971 many of the provisions of $.2009, specifically:

1. Redesignation of the law officer as military judge;

2. Statutory creation of the field judiciary;

3. Waiver of trial by full-member general and special courts upon
the motion of the defendant, without the need for approval by
the law officer and the convening authority;

4. Removal of the existing limitation on waiver of summary

court-martial by a serviceman;

. Requirement of legally qualified counsel in all special courts;

. Requirement of a military judge in all special courts if a bad

conduct discharge is to be adjudged;

. Redesignation of the boards of review as Courts of Military

Review as provided in title IV of 8. 2009;

8, Revision of]ihe language in Article 37 with respect to command

influence,

oo

-1

In reply Senator Ervin was advised that many of his proposals were
acceptable in principle, but that the Defense Department had ob-
jected to many specific provisions of 8. 2009. The principal problem
areas were these:

1. While the services agreed that the one-officer court concept was
desirable, the elimination of the convening authority’s right to
cg?sent thereto, as proposed by Senator Ervin, was not accept-
able;

. To require military judges in all bad conduct discharge special
courts-martial was objectionable to the Navy because of the
wide dis%ersion of its special court-martial commands and the
inaccessibility of military judges to them;

3. To require the detail of qualified counsel for the accused in all

o
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special courts-martial would require too many additional
lawyers:

+. To give the accused the right to object absolutely to trial by
summary court-martial cmﬁd impede the efficient administra-
tion of military justice, especially if a lawyer counsel were
required in all special courts-martial;

3. While the services favored the field judiciary concept. they did
not favor it for special court-martial cases;

6. The proposed cxpansion of Article 37 with its limitations on
fitness and efficiency reports would hurt the career advance-
ment of court members and counsel.

Numerous discussions between the services and the Senate Armed
Services staff followed. In the end, the positions of both sides were
modified to some extent, The convening authority consent was elimi-
nated from the one-officer court concept: an exception for physical
impossibility or military exigencies was made to the requirement for
military judges in all bad conduct discharge special courts-martial; the
absolute requirement of detailing a qualified counsel for the accused in
all special courts-martial was relaxed to provide the accused with the
opportunity for such counsel upon request; the objection to the mod-
ification to the right to refuse a summary court-martial was thus
eliminated; the field judiciary concept was modified to apply only to
general courts-martial; and the Article 37 proposal was also modified.
With matters as thus agreed upon, it was smooth sailing for H.R.
15971 through the Senate, and, as modified, through the House, The
President signed the bill on 24 October 1968, The Military Justice Act
of 1968 became the law,

For convenience of the reader, each provision of the Uniform Code
of Military Justice substantially affected by the 1968 Act is listed
below with references to its legislative history:

*§ 816. Art. 16. Courts-martial classified

References: H.R. 6383, 84th Cong., sce. 1(f) S, 752, 89th Cong..
see. 2; HOR. 273, 89th Cong., sec. 1(2): S, 2009, 90th Cong.. sec.
302; H.R. 226, 90th Cong., sec. 2(b).

§818. Art, 18, Jurisdiction of general courts-martial

References: H.R. 273, 89th Cong., sec. 1(3).

§819. Art. 19, Jurisdiction nf:;)eczaqurty-martml

References: S. 750, 89th Cong., sec. 1: $. 2009, 90th Cong., sec. 303:
H.R. 226, 90th Cong., sec. 2(d).

§820. Art. 20. Jurisdiction of summary courts-martial References: S,
759, 89th Cong.: S. 2009,90th Cong.. sec. 304 H.R. 226, 90th
Cong., sec. 2(e).

§826. Art. 26. Milirary judge

References: 8. 743, 89th Cong., sec. 3: H.R. 273, 89th Cong., sec.
(17()7): S. 2009, 90th Cong.. sec. 306; H.R. 226, 90th Cong.. sec. 2(g)

*Tite 10, U.S. Code,
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§827. Art. 27. Detail of trial and defense counsel

References: 8. 2009, 90th Cong., sec. 307.

§829. Art. 29. Absent and additional members

References: S. 752, 89th Cong., sec. 5(c); H.R. 273, 89th Cong.,
sec). 1(9); S. 2009, 90th Cong., sec, 308; H.R. 226, 90th Cong., sec.
2(1).

§837. Art. 37, Unlawfully influencing action of court

References: S. 749, 89th Cong.; S. 2009, 90th Cong., sec. 310; H.R.
226, 90th Cong,, sec. 3(a).

§839. Art. 39. Sessions

References: S. 757, 89th Cong.; H.R, 273, 89th Cong., sec. 1 (12);
S. 2009, 90th Cong., sec. 312; H.R. 226, 90th Cong., sec. 5.
§840. Art. 40. Continuances

References; H.R. 273, 89th Cong., sec. 1{13); H.R, 226, 90th
Cong., sec. 6(a); S.2009, 90th Cong., sec. 313,

§841. Art. 41. Challenges

References; S, 752, 89th Cong., sec. 8; H.R. 273, 89th Cong., sec.
1(14) S. 2009, 90th Cong., sec. 314; H.R. 226, 90th Cong., sec.
6(b)

§842. Art. 42. Oaths

References: H.R. 273, 89th Cong., sec. 1(15); S. 2009, 90th Cong.,
sec. 315; H.R. 226, 90th Cong., sec. 6(c).

§845. Art. 45. Pleas of the accused

References: H.R. 273, 89th Cong., sec. 1(16), S. 2009, 90th Cong.,
sec. 316; H.R. 226, 90th Cong., sec. 8.

§851. Art. 51. Voring and rulings

References: S. 752, 89th Cong., sec. 9; H.R. 273, 89th Cong., sec.
1(17)% S, 2009, 90th Cong., sec. 318; H.R. 226, 90th Cong., sec.
10(b).

§852. Art. 52 Number of vates required

References: H.R. 273, 89th Cong,, sec, 1(19); 8. 2009, 90th Cong..,
sec. 319; H.R, 226, 90th Cong., sec. 11.

8§854. Art. 54. Record of trial

References: H.R. 273, '89th Cong., sec. 1(20); S. 2009, 90th Cong.,
sec. 320; H.R. 226, 90th Cong., sec. 12.

§857. Art. 57. Effective date of sentences

References: This revision of Article 57 was originated by the Army
and was included in the DOD legislative program for the 90th
Congress. The proposal was formulated following complaints,
concerning the notorious Captain Levy case, that the UCM]J did
not permit *bail” pendin% appellate review.

§866. Art. 66. Review by board of review

References: S. 748, 89th Cong'; S. 2009, 90th Cong., sec. 401;
H.R. 226, 90th Cong., sec. 2(%3) (1).

§868. Art. 68. Branch offices

References: 8. 2009, 90th Cong., sec. 402(b); H.R. 226, 90th
Cong., sec. 2(b) (2).

8869, Art. 69. Review in the office of the JAG

References: H.R. 277, 89th Cong., sec. 1(1); S. 2009, 90th Cong.,
sec. 402(d); H.R. 226, 90th Cong., sec. 14(a).

§873. Art 73. Petition for a new trial

References: H.R. 277, 89th Cong., sec. 1(2); 8. 2009, 90th Cong .,
sec. 402(e); H.R. 226, 90th Cong., sec. 14b).
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TOTAL LEGAL SERVICE: DESAUSSURE
ON THE LAWS OF AIR WARFARE

This pioneering article by Colonel Hamilton DeSaussure dis-
cusses the dilemma created by the inadequacies of the laws of war,
especially the law applicable to air operations in light of the need of
air planners and flight personnel to know their rights and duties
under the laws of war. This early recognition of the chaotic state of
the laws of aerial warfare has been widely acknowledged today.
The work of the International Committeé of the Red Cross (fre-
quently referred to as the ICRC) from 1969 to 1973 has resulted in
two draft Protocols to the 1949 Geneva Conventions. The first
Protocol concerns international armed conflict and the second Pro-
tocol deals with internal or civil war conflicts, These draft Protocols
have been presented for consideration to a diplomatic conference of
states, the first session of which met in 1974 in Geneva, Switzer-
land, The objective of these efforts is to improve and develop the
laws of war.

In order to make more knowledge readily available to air planners
and aircrews, new educational materials’and programs are pres-
ently being prepared in accord with a new DOD %irective estab-
lishing a laws of war program.!

The Air Force has initiated a project to prepare a complete state-
ment of the laws of aerial warfare and when this work is completed
the United States will be the first nation to have completed such an
effort, But this is in our tradition, As a result of the work of Dr.
Lieber during the American Civil War, the United States became the
first nation to clearly state the laws of war as they applied to land
operations. The present Army Field Manual 27-10? can be traced to
Dr. Lieber’s earlier work, In like regard, Colonel DeSaussure may be
regarded as the “father” of an effort at clearly stating the laws of war
as they pertain to air operations.?

! Department of Defense Directive No. $100.77 (Sept. 5, 1974).

21.S. DEPARTMENT OF ARMY, FIELD MaxUaL No. 27-10, THE Law or LaxD
WARFARE (1956)

#Introductory Abstract prepared by Captain Richard J. Erickson, USAF, Editor,
The Air Force Law Review.
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THE LAWS OF AIR WARFARE:
ARE THERE ANY?t

Hamilton DeSaussure*

Activity has increased within the United Nations recently to reex-
amine the laws of war and to update them to meet the modern
conditions of armed conflict. In a resolution adopted unanimously on
13 January 1969, UN Res 2444,' the General Assembly emphasized
the necessity for applying basic humanitarian principles to all armed
conflicts and affirmed the three principles laid down by the Interna-
tional Committee of the Red Cross at their Vienna conference in 1965.
First, that the rights of the parties to a conflict to adopt means of
injuring the enemy are not unlimited; second, that the launching of
attacks against the civilian populations as such is prohibited; and third,
thar “A distinetion must be made between persons taking part in
hostilities and the civilian population with the view of sparing the
latrer as much as possible.” The U.N. General Assembly Resolution
then invited the Secretary General, in consultation with the Interna-
tional Committee of the Red Cross, to study how to better apply the
existing laws of war for “the better protection of civilians, prisoners
and combatants and for the further limitation on certain methods and
means of warfare.” All states were asked to ratify the Hague Laws of
War Conventions of 1899 and 1907, the Geneva Gas Protocol of 1925,
and the Geneva Conventions of 1949. Pursuant to that resolution, the
Secretary General circulated for comment among member states and
international organizations a report entitled “Respect for Human
Rignts in Armed Conflicts.”? His report contains a historical survey
of the existing international agreements pertaining to the laws of war,
urging those states which have appended reservations to withdraw
them. The Secretary General requested that “special emphasis be

tReprinted with the permission of the author from 12 JAG L. Rev. 242 (1970).

*B. F. Goodrich Professor of Law, University of Akron School of Law. Professor DeSaussure
spent the past academic year as Associate Director of the Institute of Air and Space Law at
McGill University. At the time this article was written, the author had retired from the United
States Air Force with the rank of Colonel and was an Associate Professor of Law at Akron
University Law School.

* United Nations General Assembly Resolution, 2444, XXIII, 13 January 1969.

2Report of Secretary General, Respect for Human Rights in Armed Conflict, A/7720, 20
November 1969,
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placed on the dissemination of the conventions to milirary personnel at
alllevels of authority, and on the instructions of such persons as to the
IR principles and on the IR application.” The observation was made
that both juridical and military experts are needed to study this
subjeet “so as to achieve, under the conditions of modern warfare, an
adequate comprehension of the full range of technical and legal prob-
lems.”

The Secretary General makes no specific plea for a convention
regulating air warfare, but he does seem to indiet "massive air bomb-
ing" by noting that, in some cases, this tvpe of warfare has contributed
to a very broad interpretation of what constitutes a permissible mili-
tary objective. He states that strategic bombing has, in instances. been
used for intimidating, demoralizing, and terrorizing civilians by
inflicting indiscriminate destruction upon densely populated arcas.”
In the replies to the report, only Finland has specifically adverted to
the need for a codification of the laws of air warfare,

This resolution was the result of a UNESCO convened Conference
on Human Rights in Teheran in April of 1968, There, Resolution
NXXIIT was adopted by the Conference with only one abstention and
no votes against it. It was couched in stronger terms than later used in
L.\, Resolution 2444, referring to the widespread violence and
brutality of our times, including “massacres, summary executions,
tortures, inhuman treatment of prisoners, killing of civilians in armed
conflicts and the use of chemical and biological means of warfare
including napalm bombing.”3

With the background of the U, N Resolution 2444 and the Tcheran
declaration, the ICRC decided to expand its scope of studies to include
consideration of the laws of war as they apply to the regulation of the
conduct of hostilities. A committee of experts of the ICRC convened
in February. 1969 and formulated a report entitled “Reaffirmation
and Development of the Laws and Customs Applicable in Armed
Conflicts.” Tt is the most authoritative treatment of the laws of war
since World War I1. It was the culmination of their observations made
during the last 20 years of perennial armed conflicts, especially in
Korea, the Middle Fast, Vietnam and the Yemen. The Red Cross
believed it necessary as a result to consider the means of combat and
the relation between combatants themselves.

The increased emphasis given to the regulation of armed conflict by
the ICRC and the U.N..General Assernbly makes it all the more
necessary for air planners and flyers to know their rights and dutics
under the laws of war,

*Final Act of the International Corference on Human Rights Résobution, XXIIL Teheran,
April—May 1968

*International Committee of the Red Cross. Report of Experts. Prepared for Prosentation
the 21st International Conference of the Red Cross at Istanbul. Turkey in Seprember 1969,
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There is no dearth of opinion that in the matter of air warfare there
are, in fact, no positive rules. Air Marshall Harris, the famous chief of
the British Bomber Command in World War 11, wrote shortly after its
conclusion that “In the matter of the use of aircraft in war, there is, it
so happens, no international law at all.”® This view has been echoed in
more recent times by well-known international lawyers who have
specialized in studies on the laws of war. *In no sense but a rhetorical
one,” wrote Professor Stone in 1935, *‘can there still be said to have
emerged a body of intelligible rules of air warfare comparable to the
traditional rules of land and sea warfare.” ® Professor Levie labeled the
nonexistence of a code governing the use of airpower in armed conflict
one of the major inadequacies in the existing laws of war.” While the
view of Air Marshall Harris reflects a certain hopeless attitude toward
any attempt to regulate this important form of warfare, the views of
Professors Stone and Levie contain pleas to focus effort on its regula-
tion and clarification.

There are only two provisions of existing international legislation
which were drafted with the regulation of air warfare specitically in
mind. One was the 1907 Hague declaration prohibiting the discharge
of projectiles and explosives from balloons “or by other new methods
of a similar nature,” It was never ratified by major powers. With the
introduction of the aircraft into World War I with its capacity for
guided flight, the declaration became an open nullity.

The other provision of conventional law specifically framed to
regulate air warfare is article 23 of the 1907 Hague Convention re-
specting the laws and customs of war on land (H.C. I'V). That article
provided that “The attack or bombardment, by whatever means, of
towns, villages, dwellings, or buildings which are undefended is
prohibited.” The negotiating record shows that the words “by what-
ever means” were inserted specifically to regulate bombing attacks by
air. Tt has been frequently referred to as a basis for seeking to limit the
air operations of belligerents, and for protesting the declared illegal air
activity of an enemy. However, undefended cities, in the historic
sense, meant only those in the immediate zone of ground operations
which could be seized and occupied by advancing ground forces
without the use of force. In this sense the concept of the undefended
locality has proved as empty in air combat as the balloon declaration.
These two provisions so utterly ignored in the use of airpower by
belligerents are the total sum of formal rules agreed to by any states on
the conduct of hostilities from the airspace.

One official and ambitious attempt was made to completely codify

* A, Harris, Bomber Offensive 177 (1947).

¢]. Stone, Legal Controls of International Conflicts 609 (1959).

"H. Levie, Report to the New York Bar Association. Major Inadequacies in the Existing Laws of
Armed Conflics (1970),
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the laws of air warfare after World War 1. At the Washington Confer-
ence on the Limitation of Armaments in 1921, a resolution was
unanimously approved by the United States, the Unired Kingdom.
France, Italy. and Japan which called for a commission of jurists to
convene at the Hague to study the subject. Legal experts from those
countries and the Netherlands met there from December 1922 to
February 1923 and framed an all-embracing codification of the subject
intended to be a comprontise between the “necessities of war and the
requirements of the standards of civilization.” ® Their rules were never
ratified, even by the parties to the Conference, but do reflect the only
authorirative attempt to set down completely the air warfare rules.
Prior to World War II, certain nations did indicate their intent to
adhere to these rules, notably Japan in 1938 in their China campaign,
but they had little influence in World War IL

This paucity of conventional rules has left airmen stranded for
authoritative and practical guidance. Itis true the airman is subject to
the general laws of war to the same general extent as the sailor and the
soldier, but where does he look for special rules governing his air
acuvity? The British Manual of Air Force Law dispensed with any
effort to formulate air warfare rules by stating in a footnote that in the
abscnce of general agreement, it was impossible to include in that
manual a chapter on air warfare.® The authoritative U.S. Army Field
Manual (FM 27-10) on the law of land warfare, apart from references
conrained in the Geneva Conventions of 1949 respecting the status of
aircrewss as prisoners of war and medical aircraft, only refers to air
activities in time of armed conflict in four instances. What a skimpy
source of guidance for the inquiring airman when one notes the
extensive scope of intended guidance of the draft [Hague Rules of 1923
where such subjects as the marking of aircratt. acrial bombardment,
the usc of incendiary and explosive bullets were covered. Today's
U.S. Air Force crewman about to enter a combat theater is still
referred officially to the Army Field Manual for official instruction.

Three dilemmas confront the regulation of air hostilities. The Air
Force draft, no more than the Hague Rules of 1923, can fully lay down
the existing rules of air combat without a certain concordance among
the major air powers and among belligerents as to how these dilemmas
should be resolved. The first of these dilemmas is the permissible
scope of the military objective, Inherent in this problem is whether in
air warfare there is any realistic distinction to be made between
combatants and noncombatants? Also, is there a middle category, the
so-called quasi-combatant, which comprises the industrial work foree

“From the Rappoteurs Summary International Law and Ssme Current Husions (J. B. Moore.
Rep. 1924)
“British Manual of Air Force Law 2 (1944),
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of the enemy within the military objective. The U.N. Resolution
2444 stated the civilian population should not be the object of attack as
such. Are civilians the direct object of attack when vital industrial and
strategic targets are in the immediate vicinity, and how much bomb-
ing transfers civilians from the indirect object category to a direct
object one? The late Professor Cooper in a lecture to the Naval War
College in 1948, termed the definition of the military objective and the
bombing of the civilian population the most crucial issue confronting
any attempt to regulate this subject. The Secretary-General does
recommend an alternative to arriving at an acceptable and agreed-
upon definition of the military objective. This would be an enlarge-
ment of the concept of safety or protected zones to include specified
areas where women, children, elderly, and sick could be located with
immunity from air attack. Such areas would contain no objectives of
military significance nor be used for any military purpose. They
would have to be specially and clearly marked to be visible from the
air. To be effective there would have to be an adequate system of
control and verification of these zones. This verification would be
carried out either by some independent agency as the ICRC or by one
or more nonbelligerent nations acting in the capacity of a protecting
power.'® There is ample precedent for the creation of such protected
areas in the 1949 Geneva Conventions.'' The sick and wounded and
civilian Geneva Conventions contain as annexes, draft agreements
hopefully to be signed by potential belligerents before the outbreak of
hostilities which provide for their establishment. It is specified that
such zones are to comprise only 2 small part of the belligerent’s
territory, that they be thinly populated, and that they be removed and
free from all military objectives or large industrial or administrative
establishments. They may not be defended by military means (which
includes the use of antiaircraft weapons or the use of tactical fighter
aircraft or guided weapons). A concept of protected zones incorporat-
ing a broader category of the civilian population to be sheltered is an
alternative to the concept of the undefended town or the open city
which has not found favor in actual practice. There are some who do
not believe the establishment of safety zones for potentially large
segments of the civilian population is practicable. To be effective it is
thought these zones would require thousands of square miles which
would create insurmountable logistics problems and inevitably cause
the areas to be used unlawfully for military advantages.!?

Perhaps, however, the immunized areas need not be so broad. If
one grants that the industrial work force, those actively engaged in

19A/7720, note 2, supra at 49, 50.

11 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in the
Field (TIAS 3362); and Geneva Convention for che Protection of Civilians, (TIAS 3365).

28ce Levie, op. cir. supra note 7 at 45,
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work directly sustaining the war effort of the belligerent, really have
no entitlement to immunity, the physical breadth of the protected
areas could be reduced. Such zones are a possible alternative o the
continually frustrating efforts to pin down the elusive scope of the
military objective. The Hague commission of jurists’ definition of the
military objective is a case in point. Military forces; military w orks;
military establishments or depots; factories engaged in the manufac-
ture of arms, ammunition, or distinctively military supplies; lines of
communication or transportation used for military purposes only
could be bombed from the air. This was hardly broad enough to cover
the enemy’s marshalling yards, his industrial centers, his shipping
facilities, and means of communication. Moreover, cities, towns, and
villages not in the immediate neighborhood of ground operation were
prohibited.?® This proved too limited when such cities and towns, far
removed from the ground action, were known to be vital to the
enemy’s war effort, The totality of World War IT saw both the Allies
and the Axis expand considerably on the military objective. The
German Luftwaffe destroyed Warsaw, Rotterdam, and Coventry by
air very early in the war, The first thousand bomber raid of the war
was launched by the British on Cologne the night of 30 May 1942 and
destroyed 12 percent of the city’s industrial and residential sections
and caused 3,000 casualties.** It set the tone for the whole British
night-bomber offensive against the Third Reich; the concept that arca
bombing of important industrial centers was best suited t bring
Germany to her knees. U.S. forces, with their superior navigational
aids, did seek to confine their targets to individually selected and
identified factories, oil refineries, industrial plants, and shipyards in
Europe, but in the Far East, Tokyo and Yokohama were saturated
with explosive and fire bombs because of the Japanese shadow indus-
tries, the war production and parts-making in the individual home.
The first night air raid by U.S. superfortresses in the Far Fast
occurred on 9 March 1945 over Tokyo. and it is reported that 280 of
these bombers destroyed several square miles of the center of the city.
In the Korean conflict, precision bombing was again emphasized by
the Air Forces (mostly U.S.) of the U.N. Command. The repair
ships, docks yards, and military warehouses of North Korea were
bombed without too much damage tw the surrounding city. In the
Vietnamese conflict, however, area or saturation bombing has been
reintroduced, this time to penetrate the vast jungle canopy which
serves as a protective layer for the network of Vietcong and North
Vietnamese storage areas, communication and transportation com-
plexes, and command posts.

'3 Hague Rules of Air Warfare Article, 24 (2) (1923).
15ee 28 Air Force Magazine 34 (1945).
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Both the charter for the trial of major war criminals for Europe and
for the Far East define the wanton destruction of cities, towns, or
villages, or devastation not justified by military necessity, as a war
crime and inhumane acts committed against the civilian population as
a crime against humanity.'® Several high German Air Force officers
were indicted for war crimes, notably Field Marshall Goering, and
Generals Milch and Speidel. However, none were tried for their part
in air operations,'® It has been argued ably that the situation existed
because both sides had equally participated in such attacks from the
air, and therefore trial of Axis and Japanese leaders on this charge was
inappropriate.’” But was it because the evidence gathered did not
substantiate a charge of wanton destruction in air attacks?

The ICRC has drawn a distinction between occupation or tactical
bombardments and strategic ones. In the former category are those air
raids closely allied to ground fighting., The experts suggested the
institution of open localities for the protection of civilians. In strategic
bombardments the experts believed the military objective must be
sufficiently identified by the attacking force and that any loss to
civilian life must be proportionate to the military advantage to be
secured. Whenever the principle of proportionality might be violated,
the combatant should refrain from the attack.'® The experts fail,
however, to adequately define whar constitutes a military objective
just as did the Hague Commission of Jurists, It is manifest they do not
endorse strategic area bombing. They cite the proposition that to
“attack without distinction, as a single objective, an area including
several military objectives at a distance from one another is forbidden
whenever elements of the civilian population or dwellings, are
situated in between.” While neither the Red Cross nor the Secretary
General condones area bombing, belligerents are not likely to forego a
valuable strategic option for air attacks which has proved so helpful in
securing a more favorable and quicker termination of the conflict. Like
the philosophy of defining the military objective exclusively, formula-
tions which leave the military incapable of accomplishing its assign-
ments are likely to be ignored. Hence the dilemma between the
expression of hopes of experts and the actual practices of belligerents.

There does seem to be ground for compromise. Conceding that
thousands of square miles could not be enclosed within safety zones,
an extension of the 1949 Geneva Convention’s hospital zones seems
both desirable and feasible. Moreover, the Hague Convention for the

'* Articles of the Intemnational Military Tribunal Established by the London Agreement,
Article 6. A similar Tribunal was Established in the Far East,

8 The Einsatz-Gruppen case, 15 Law Reports of the Minor War Crimes Tribunals 114, 115
(1947).

17 Trial of the Major War Criminal Tribunals 337 (1947).

' Report of the ICRC Experts, note 4, supra, at 4.
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Protection of Cultural Property provides another logical extension for
over 57 states parties.’® This convention is the product of an inter-
governmental conference convened at the Hague in 1954, Whereas the
Geneva Conventions of 1949 are for the protection of persons, rhc
1954 Hague Convention preserves cultural property. It is of sp
significance to airmen for several reasons. First, it equates “large
industrial centers™ to “military objectives” by providing that places of
refuge for movable cultural property must be placed at an adequate
distance from either. Second, it broadens the concept of the military
objective by providing that this term include, by way of example,
airports, broadcasting stations, establishments engaged upon work of
national defense, ports, railway stations of relative importance, and
main lines of communication. Third, it recognizes that the principle of
imperative military necessity deprives cultural property of its protec-
tion, and finally, that in no event shall such cultural property be the
subject of reprisal raids. All of these are important realistic principles
fully applicable to air combat. The use of places of refuge, clearly
marked and identified for the protection of cultural property could be
the beginning of a wedge to increase objects and buildings to be
immunized just as the extension of hospital zones is the opening to
increase the areas for the protection of civilians. Certainly the en-
largement of safety zones for property and people is compatible with
area as well as precision bombing techniques. Neither concept re-
quires the destruction of identified protected areas placed at an ade-
quate distance from large industrial centers and essential military
rargets.

The second dilemma inhibiting the development of the laws of air
warfare centers around the choice of weapons which may be
employed. The historic St. Petersburg Declaration of 1868 which
prohibited the use of explosive, fulminating, or inflammable sub-
stance in bullets has no application to air warfare becausc the use of
such bullets in air war is for the purposc®® of destroying aircraft and
the enemy’s resources on the ground and air and not primarily for the
purpose of injuring enemy personnel. For the same reason, the old
Hague Declaration of 1899 prohibiting the use of expanding bullets
has not been extended to air operations. There are, however, three
general areas where the type of weapon employed has evoked particu-
lar controversy with respect to aircraft. First, is the use of atomic
weapons. There is substantial legal opinion that such weapons are
unlawful. This view has been reflected by U.N. Resolution 1653

"¢ Convention of The Hague for The Prosection of Cultural Property in Event of Amed Conflicts (14
May 1954). reported in the ICRC Expert Report in Annex 3, at N16. At the time of this writing
the United States is not a party, but ir is expecred that it will be.

#Bur see J. M. Spaight, Air Power and War Rights 198 (1947). The Declaration of St.
Petersburg is reproduced in the [CRC Fxpert Report as Annex |
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(XVI) which specifically provided that “Any state using nuclear and
thermo nuclear weapons is to be considered as violating the Charter of
the United Nations, acting contrary to the laws of humanity and as
committing a crime against mankind and civilization.” The Secretary
General notes, however, that the legal effect of this resolution is
subject to question because of the divided vote, 55 for, 20 against, and
26 abstentions. The ICRC experts were divided on how best to handle
the question of nuclear use. They were unanimous that such weapons
were incompatible with the expressed aim of the Hague Conventions
to reduce unnecessary suffering. The present U.S. view as expressed
inthe U.S. Army Field Manual on the laws of war is clear, The use of
such weapons does not violate international law in the absence of any
customary rule or international convention.?! The Red Cross also
gave tacit recognition to this viewpoint at Vienna in 1965 by providing
that the “General principles of the laws of war apply to nuclear and
similar weapons.”2?

The second general area arousing controversy relates to the use of
fire weapons and specifically napalm. Again the official U.S. position
as reflected in our Army Field Manual is that their employment
against targets requiring their use is not in violation of international
law with the caveat that they are not to be used in a way to cause
unnecessary suffering to individuals.?® This view is in opposition to
the Teheran resolution of May 1968 which expressly condemned
napalm bombing. Some ICRC experts viewed the use of incendiaries
as prohibited by the Geneva Protocol of 1925 because of its asphyxiat-
ing effects while others considered it was the use to which incendiaries
were put which determined its lawfulness.?* U.N. Resolution 2444
does not specifically condemn the use of incendiaries, including
napalm, but the Secretary General states the regulation of its use
clearly needs an agreement. Certainly, the extensive resort to incen-
diaries in World War 11, Korea, and in Vietnam has demonstrated the
military efficacy of this weapon. It is reasonable to conclude that only
by special international agreement will its use ever be regulated.

The third area of general uncertainty relates to the use of weapons
calculated to affect the enemy through his senses (including his skin),
the use of chemical and bacteriological weapons. Included in this
category are the use of noninjurious agents such as tear gas and also the
use of herbicides and defoliants. All of these possible means of warfare
center around the Geneva Gas Protocol of 1925 and its precise com-

2108, Army Field Manual FM 27-10 at 18,

22ICRC Resolution XXV1II, Vienna 1965, XXth Conference of ICRC

21,8, Army Field Manual FM 27-10 at 18,

24 Geneva Protocol of June 17, 1925 for the Prohibition of the Use in War of Asphyxiating,
Poisonaus or other Gases and of Bacteriological Methods of Warfare, reprinted in the ICRC
Expert Report as Annex 3.
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pass. The Protocol prohibits in war the use of asphyxiating. poison-
ous, or other gases and all analogous liquids, materials, or devices and,
further, the use of bacteriological methods of warfare. More than 63
states are formally bound by this agreement. In 1966 the U.N.
General Assembly passed a resolution by 91 in favor, none against,
and four abstentions that called for the strict observance of the Pro-
tocol by all states and asking those members who had not done so to
ratify it.?3 No one is against this protocol, but its correct interpreta-
tion finds nations in disagreement. Some believe the use of incen-
diaries and napalm are prohibited under the Protocol, many belicve
that riot control agents such as tear gas may not be employed, and
there is a strong view that even herbicides fall within its purview. The
U.S. position on these various views was stated by the President and
the Secretary of State earlier last year. On 19 August the President, in
submitting the Protocol to the U.S. Senate, stated that “The U.S. has
renounced the first use of lethal and incapacitating chemical weapons
and renounced any use of biological or toxic weapons.”?¢ The Secre-
tary of State noted the Protocol had been observed in almost all armed
conflicts since 1925 and that the United States understanding was that
the Protocol did not prohibit the use in war of riot control agents and
chemical herbicides. Further, that smoke, flame, and napalm arc not
covered by the Protacol's general prohibition.?” This view is not
generally shared.?®

The third dilernma concerns the status of the aircrewman. Herels a
problem of the enforcement of clearly defined rules rather than the
development of new ones. The fallen airman poses problems of grow-
ing concern as he seems to be singled out for mistreatment or unau-
thorized public display with increasing frequency. Both the Hague
Conventions of 1899 and 1907 respecting land warfare contained
provisions that members of the armed forces were entitled to be
treated as prisoners of war. Of course, this included all members.

Early in World War I there was some question as to the ¢nemy
airman’s status, but no case appeared in which they were denied
prisoner-of-war status. In World War 11, however, the concept began
to be advanced by some that airmen, unlike their brothers in arms on
land and at sea, were not necessarily entitled to be humanely treated.
In 1943 Himmler ordered all senior 8§ and police officers not to
interfere between German civilians and English and United States
flvers who baled [sic] out of their aircraft, In 1944 Hitler ordered
Allied aircrews shot without trial whenever such aircrews had ar-
tacked German pilots or aircrews in distress, attacked railway trains,

% United Nations General Assembly Resolution 2162 (XXI), 5 Dec 1966,

26 President Nixon's Message in LXIII Dep't State Bull. 273 (September 1970).
211bid.

23 UN Resolution 2603 (XXIV). See Report of the First Commirtee A/7890.
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or strafed individual civilians or vehicles. Goebbels referred to Allied
airmen as murderers and stated it was “hardly possible and tolerable to
use German police and soldiers against the German People when the
people treat murderers of children as they deserve.”2® Although
captured Allied airmen were largely accorded prisoner-of-war status
by German authorities, there is enough evidence of mistreatment in
the reports of the major and minor war criminals in Europe to reflect
the beginnings of what could be a disturbing precedent. In the Far
East, Allied airmen also suffered from deprivation of their prisoner-
of-war status. Two of the U.S. aircrews which participated in the
famous Doolittle air raids on Tokyo and Nagoya from the U.S. naval
carrier Hornet were captured by Japanese troops when they made
forced landings in mainland China. At the time of their capture there
was no Japanese law under which they could be punished. This was
remedied 4 months after their capture by the passage of the Enemy
Airmen’s Act of Japan. This act made it a war crime to participate in
an air attack upon civilians, private property, or conduct air opera-
tions in violation of the laws of war. The law was made retroactive to
cover those U.S. airmen already in their hands. In October 1942, 2
months after the passage of the Enemy Airmen’s Act, three of the
Doolittle raiders were sentenced and executed. The Judgment of the
International Tribunal for the Far East reflects many instances there-
after where caprured Allied airmen were tortured, decapitated, and
even deliberately burned to death.3®

The Charters of the International Military Tribunal (Nuremberg)
and Tokyo expressly make it a war crime to murder or ill treat
prisoners of war. Both General Keitel of the German Army General
Staff and Kaltenbrunner of the Gestapo were charged and convicted
with mistreating POW’s, in part, it appears, for their role in the
mistreatment of captured Allied airmen, 3!

However, in the trial of Japanese judges, Japanese judicial and
prison officials were convicted on a different basis. The thrust of the
holdings of the War Crimes Commissions in these cases was that the
U.S. airmen were deprived of a fair trial and not that U. 8. airmen, as
Jawful combatants, were entitled to POW status. The 1949 Geneva
Convention on POW’s confirmed the entitlement of aircrew members
to the benefits of that Convention as well as “civilian members of
military aircrews” and “crews of civil aircraft.” Article 85 provides
that prisoners of war prosecuted under the laws of the detaining power
for acts committed prior to capture shall retain, even if convicted, the

*3For the Views of the Axis Leaders on the Status of downed Allied Airmen, see 26 Reports of
the Trial of Major War Criminals 275; 27 id. ar 246; and 384d. at 314 (1949).

95ee Judgment of the International Military Tribunal for the Far East, Chapter VIIL, at 1025
(1948).

31 Trial of the Major War Criminals 289-92,
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benefits of that Convention. Compliance with those provisions would
prevent the denial of POW status to airmen, even those convicted
during hostilities under such laws as the Japanese Fnemy Airman Act.
Unfortunately, most of the Communist bloc countries have entered
rescrvations to article 85, The reservation of the North Korcan Gov-
ernment is typical. They refused to be bound to provide POW status
to individuals convicted under local law of war crimes under the
principles of Nuremberg and the Tokyo Far Fast International Mili-
tary Tribunal. The Government of China and the North Vietnamese
reservations are similar. There are many cases of mistreatment of
U.S. airmen in the Korean contlict, and the extortion of false germ
warfare confessions for propaganda purposcs and publicly parading
them through the streets under humiliating circumstances. Although
all captured U.N, Forces suffered to some extent under the fairly
primitive conditions of confinement which existed, it was the airman
who was singled out especially for public degradation. exposure to the
press, and the forcing of confessions of illegal conduct.

The fate of all prisoners of war held by the North Vietnamese is at
present a great concern because of the refusal of that Government to
consider the 1949 Geneva Convention applicable to that conflict. Of
interest to this discussion, however, is the particular light in which
they consider captured U.S. airmen. A Hanoi press release with a
date line of 10 July 1966 could well be expected to reflect their official
attitude on this issue. A North Vietnamese lawver writes that U.S.
pilots are not prisoners of war but criminals, that air raids on densely
populated areas in South Vietnam and on pagodas and hospitals in
both the South and the North were conducted by B-52 bombers and
are concrete war crimes and under paragraph 6(b) of the Nuremberg
War Crimes Charter. He also cites the bombing and strafing of the
dike system and other irrigation works and densely populated cities
such as Hanoi and Haiphong as war crimes. The North Vietnamese
lawyer specifically refers to article 8 of the Nuremberg Charter and
states that even though accused airmen have acted strictly on orders
given by their government or superiors, they remain individually
responsible for the air atracks. The lawyer writes that the North
Vietnamese Government “deliberately and clearsightedly ruled out
(protection for) those prosecuted and accused of war crimes and
crimes against mankind” in adhering to the Geneva Prisoner of War
Convention, This is why, he concludes. U.S. pilots, who he labels as
pirates, saboteurs, and criminals, can be tried, and presumably
punished, under the North Vietnamese law of 20 January 1953,
which he states relates to crimes against the security of North Viet-
nam.

It was the unanimous opinion of the Secretary General and the
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ICRC experts that even where airmen had committed acts justifying
their treatment as war criminals, they should be treated as prisoners of
war.3? Both believed that an airman behind enemy lines, in distress,
and not employing any weapon should be protected from the civilian
population.® Neither, however, gave any significant attention to the
relation of war crimes as defined at Nuremberg and Tokyo to the
conduct of air operations. In view of the nonprosecution of any Axis
airman or official for their part in air activities, strategic bombing
which by its nature is bound to cause a great deal of suffering and
devastation, must be judged on different grounds. Certainly the im-
permissibility of the defense of superior orders has very questionable
application to air combat, The experts and the Secretary both raised
this issue in their report by stating that when the attack of the military
objective will cause serious loss to the civilian population and is
disproportionate to the military advantage, they must refrain from the
attack. In recommending that the principles in U.N. Resolution 2444
be introduced into army military instruction, especially for air forces,
the experts also state this is ““to remind all the members of the armed
forces that it is sometimes their duty to give priority to the require-
ments of humanity, placing these before any contrary orders they
might receive.”

The airman might properly ask how is he to know, flying off the
wing of his flight leader at 30,000 feet, at night, or overa solid covering
of clouds whether the damage his bombs inflict will meet the test of
proportionality or his bombing will be indiscriminate. Or if he does
exercise his individual judgment on a particular raid and refrains from
the attack by leaving the formation, what proof can he give when a
charge is brought by his own authorities for misbehavior before the
enemy. It would seem the prosecutors and judges who presided at the
War Crimes Trials in World War II had such thoughts when they
chose to refrain from the prosecution of Axis airmen or officials for
their participation in the conduct of air campaigns.

These then are three central dilemmas that impede the development
of the laws of air warfare. All past effort to define by all-inclusive
enumeration those objectives which are proper military targets have
failed. Either they have been too restrictive or too indefinite to have
been accorded much respect in actual practice. General exhortations
to refrain from terror bombing, indiseriminate bombing, and morale
bombing equally have a nebulous ring. There is no adequate standard
to judge what constitutes this type of warfare, and no nation has
considered that their combatant air forces have ever resorted to the use
of terror or indiscriminate attacks,

tSee Report of the ICRC Experts at 77,
3304 ac 78.
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The 1954 Hague Convention for the protection of cultural property
signals a milestone by providing agreement for the refuge of certain
types of objects and buildings. Perhaps this concept can be enlarged to
immunize other clearly defined resources and facilities of a belligerent
nation. Common consent for the extension of hospital and safety zoncs
to cover larger segments of the civilian population, removed from vital
target areas, also is a growing possibility,

The dilemma of the choice of weapon is created by the uncertain
status of the use of nuclear force, the use of incendiaries. including
napalm, in air operations, and the use of modern agents designed to
control the movement of people without producing significant harm,
and to destroy plants, trees, and food resources by chemical means.
The applicability of the Hague Regulations and the Geneva Gas
Protocol to these forms of waging war is far from settled and taints the
aircrewman who is detailed to employ them in the eves of some,

Finally, the status of the aircrewman, wheo all too frequently serves
as the focal point of the opposing belligerent’s indignation and charges
that the laws of war have been violated, must be restated. It is the
airman who is especially vulnerable to mistreatment and denial of his
rights under the Geneva Convention of 1949 because of the inherent
destructive capacity his mission may produce and because he brings
the misfortune of war to the enemy hinterland. Clarification of the
Nuremberg principles as they apply to him, the airman. and with-
drawal of reservations making possible his treatment as a war criminal
are badly needed. His legitimate combatant status must be reaf-
firmed. That neither the weapons prescribed for his use nor the
targets selected for his particular mission operate to remove him from
the ranks of lawful combatants must be uniformly recognized. With
agreement on these issues, useful, practical instructions to airerewson
their duties and limitations and on their rights and expectations. under
the laws of war, casily follow,

300



TOTAL LEGAL SERVICE: ESGAIN AND
SOLF ON THE 1949 GPW CONVENTION

Many scholars are as much intrigued by the sources of law and
the processes of its development as they are fascinated with changes
in its content. This article was written by two men long devoted in
the military and civil service of the United States and relies heavily
on the Commentary on the several Geneva Conventions of 1949
edited by M. Jean S, Pictet, Director for General Affairs of the
International Committee of the Red Cross. The formulative impact
of legal work preceding and just below the decision-making level
has seldom been more clearly demonstrated. Since the time of
Halleck, Lieber and Davis before 1900, the United States has been
committed to the humane conduct of war and a leader of nations in
the general application of principles of civilized conduct in theaters
of war. Work such as this selection, the one which precedes it, and
the one which follows manifests the continuity of a solid tradition
and the resiliency of sound scholarship as it adapts institutions to
changing norms. Esgain and Solf have leavened the intricacies of
diplomatic products with the knowledge developed only by men of
practical affairs, and translated the policies of nation-states into
workaday rules for conduct in the heat of conflict. Given that no
exposition of law will make all men perfect, their effort here wasa
base adequate to the task of educating several million soldiers in the
rudiments of the law of war during the decade which followed its
publication.*

*Reading on subjects in this article should be supplemented by two others:
Draper, Human Rights and the Law of War, 12 VA, J. INT'L L. 326 (1972), and Levie,
Penal Sanctions for Maltreatment of Prisoners of War, 56 AM. J. INT'L L. 433 (1962).
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THE 1949 GENEVA CONVENTION
RELATIVE TO THE TREATMENT OF
PRISONERS OF WAR: ITS PRINCIPLES,
INNOVATIONS, AND DEFICIENCIESY

Albert J. Esgain® and Waldemar A, Solf**
I. INTRODUCTION

It is the purpose of this study to consider some of the fundamental
principles, major innovations, and deficiencies of the Geneva Conven-
tion Relative to the Treatment of Prisoners of War of 12 August 1949,
It is concerned particularly with the rights and obligations which the
convention imposes on the signatory states and the individuals who
are protected thereby, the measures which the convention provides
for the enforcement of the obligations and the repression of war
crimes, and the problems which have arisen incident to the interpreta-
tion of the convention. Space precludes a detailed consideration of
many important technical areas which pertain to the maintenance and
the internment of prisoners of war,

It is not surprising that the decade which witnessed Dachau, Au-
schwitz, the massive air bombardments of World War II, Hiroshima,
and the trials of Axis war criminals produced the four Geneva Con-
ventions of 1949.% These conventions which were the direct result of

*Copyright asserted by the North Carolina Law Review Association. Reprinted from 41
N.C.L. REV. 537 (1963), with the permission of The North Carolina Law Review Association.
Requests for permission to reproduce or otherwise use this article should be addressed to the
North Carolina Law Review Association.

* Attorney-Advisor, United States European Command. B.S., 1936; M.A., 1938, Ohio State
University; LL.B., 1943, Duke University; Diploma in International Law, 1956, Cambridge
University; LL. M., 1960, George Washingron University, When this article was written, Mr.
Esgain was Special Consultant to The Judge Advocate General of the Army on Private
International Law Matters and Chief, Opinions Branch, International Affairs Division, Office
of The Judge Advocate General, Department of the Army.

**Chief, International Affairs Division, Office of The Judge Advocate General, Department
of the Army. A.B., 1935:].D., 1937, University of Chicago. When this article was written, Mr.
Solf was Staff Judge Advocate, Headquarters, Eighth United Srates Army.

The opinions expressed are those of the authors and do not purport to reflect the views of the
Department of the Army or of any other Government agency.

11195516 U.S.T. & O.L.A. 3316, T.L.A.S. No. 3364 (effective Feb. 2. 1956) [hereinafter
referred to and cited as the 1949 GPW Convention].

21949 GPW Convention; Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, 12 August 1949, [1956] 6 U.S.T. & O.1.A, 3516, T.1 A.S. No. 3365 (effective
Feb. 2, 1956) [hereinafter referred to and cited as the Civilian Convention]; Geneva Convention
for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 12
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the traumatic experience of the least restrained and the most destruc-
tive of modern wars mark the high water mark of the humanitarian
effort to control the treatment of war victims by law-making treatics,
The conventions which constitute approximately two-thirds of the
conventional law of war® provide detailed, comprehensive, and
paternalistic solutions to the problems of the past. However, it has
been observed that while international law now provides adequate
protection to prisoners of war, there is no effective means of control-
ling the manner by which injury may be inflicted upon belligerents.*

The concept that war is not a relationship between individuals, but
2 condition of animosity between states,® gave rise during the 18th
Century to the derived principle that prisoners of war are to be treated
humanely and to be detained for no purpose other than to prevent
them from rejoining the fight. This principle, which had become
firmly established by the middle of the 19th Century, led to the
development of detailed rules pertaining to prisoners.® The first mod-
em codification of the practice of nations with respect to prisoners of
war was prepared in 1862 by Dr. Francis Lieber, a Professor of
Political Science at Columbia University, and it was officially es-
poused by the Union during the Civil War.”

The humanitarian rules of war became the subject of numerous
multilateral international conferences during the later part of the 19th
Century and the first half of the 20th Century. The rules which
resulted were the outgrowth of 2 mutual consensus that the plight of
war victims should be ameliorated to the greatest extent compatible
with the conditions which were inevitable in war, Thus the experi-
ence of past wars rather than broad political theory provided the basis
for the present rules which pertain to prisoners of war.®

In 1874 the representatives of the European powers who had met at
Brussels at the invitation of Russia drew up a “Project for an Interna-
tional Convention on the Laws and Customs of War” which contained

August 1949, [1955]1 6 U.S.T. & O.LA. 3115, T.LA.S. No. 3362 (cffective Feb. 2. 1956)
[hereinafter referred to and cited as the GW'S (Field) Convention); and the Geneva Convention
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea, 12 August 1949, [195516 U.S.T, & O.1.A. 3217, T.1.A.S. No. 3363 (effective
Feb. 2, 1936) [hereinafter referred to and cited as the GW'S (Sea) Convention].

®Lauterpacht, The Problem of the Revision of the Law of War, 29 BRIT, YB. INT'L L. 360(1952)

41, at 364,

* ROUSSEAL, Dt CONTRACT SOCIALOU PRINCIPLE DU DROIT POLOTIQUE, bk, 1. 10(1762): 2
VATTEL, LE DROIT DES GENS OU PRINCIPLE DE La Lot NATURELLE 107, 117-18 (Carnegie
Institution trans, 1916}

®See FLORY, PRISONFRS OF WaR 16-21(1942); Treaty of Amity and Commerce with Prussia,
July 11, 1799, art. XXIV, 8 Stat. 162, T.S. No. 293; 2 MALLOY. TREATIES, CONVENTIONS,
INTERNATIONAL ACTS, PRoToun § AND AGREEMENTS BETWLEN THE UNITED STATES OF
AMERICA AND OTHER POWERS 1776-1909, ar 1486 (1910).

"Instructions for the Government of Armies of the United States in the Field, Gex. O. 100
(1863).

#8ee FLORY, gp. cit. supra note 6. at 160-61.
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provisions applicable to prisoners of war, Although the Brussels
Declaration did not become cffective, it formed the basis of the
regulations annexed to Hague Convention No. IT of 1899 relative to
the Laws and Customs of War on Land.? These regulations contained
seventeen articles on the rights of prisoners of war. The Brussels
Declaration also formed the basis of articles 4 to 20 of the regulations
annexed to Hague Convention No, IV of 1907,'® The detailed provi-
sions of these regulations with respect to the treatment of prisoners of
war established the principle that their treatment and maintenance
should be analogous to that provided the troops of the Detaining
Power.!!

The effectiveness of the Hague Regulations in World War [ was
materially impaired by the general participation clause which made
their provisions binding only between the signatories and inapplicable
in the event that a non-contracting power become a belligerent.2 The
participation in World War I of Serbia and Montenegro, countries
which had not ratified the 1907 Convention, was construed by the
principal belligerents as rendering the Hague Regulations legally
ineffective, In World War I Germany's disregard of many of the
provisions of the Hague Regulations was predicated upon gmunds of
military necessity, and rationalized on the gemral partlupatmn
clause.?® The Alljed powers, however, regarded certain of the provi-
sions of these regulations as declaratory of customary international
law, and as such, binding upon the belligerents.**

At the request of the Tenth International Conference of the Red
Crossin 1921, the International Committee of the Red Cross prepared
a draft convention to correct the defects of Hague Convention No. [V
which had been disclosed during World War 1. This draft formed the
basis of discussion for the Diplomatic Conference which met in
Geneva in 1929.%% The treaty which resulted® in many respects

8ee MALLOY, gp. cit. supra now 6, at 2016-058 [effective Nov. 1, 1901],

10 Hague Convention No. I\ Respecting the Laws and Customs of War on Land and Annex
thercto Embodying Regulations Respecting the Laws and Customs of War on Land, Oct. 18,
1907, 36 Stat. 2277, T.8. No. §39 [hereinafter cited as Hague Regulations of 1907). See FLORY,
op cit. supra note 6, at 21.

192 QPPENHEIM, INTERNATIONAL Law 368 (7th ed. Lauterpachr, 1952)

V214, at 234,

3By 1916 special bilateral conventions and cartels had been concluded between Germany and
the Allies. The lasc of these, beeween the United Srates and Germany, was signed on November
11, 1918, the day the armistice was signed. These bilateral conventions had considerable effect
upon the developmentof the 1929 Geneva Convention. See FLORY, gp cit, supranote 6, at 22-23.

Y1bid.; FLORY, op. ¢it, supra note 6, at 19-20; 6 HACKWORTH, DIGEST OF INTERNATION AL
Law 438 (1943)

PTHE GENEVS CONVENTIONS OF 12 AUGUST 1949, COMMENTARY [II, GENEva CONVEN-
TION RELATIVETO THE TREATMENT OF PRISONERS OF W AR 5 {Pictet ed. 1960) [hereinafter cited
as PICTET, COMMENTARY 111, GPW CONVENTION]

‘¢Convention of July 27, 1929, Relative To Treatment of Prisoners of War, July 27, 1929, 47
Star. 2021. T.S. No. 846 [hereinafter referred to and cited as the 1929 GPW Convention].
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made, rather than declared, international law, Unlike the Hague
Conventions, the 1929 Convention specified thar its provisions were
to be effective between the contracting parties!” even though the
convention had not been ratified by all of the belligerents. The 1929
Convention specified (article 89) that it was to be complementary to
Articles 4 to 20 of the Hague Regulations of 1907 and in fact covered
the substance of these regulations except to the extent that they dealt
with parole.

The conventional law relating to prisoners of war, as set forth in the
1929 Convention and portions of the Hague Regulations of 1907, bore
the full thrust of World War II. In two main theaters, Eastern Europe
and the Far Fast the conventional law was, for all practical purposes.
disregarded. Neither Japan nor the Soviet Union had ratified the 1929
Convention.'®

In Scptember 1941, there was circulated within the German High
Command (OKW), a draft decree which stated that the humanitarian
rules relative to the treatment of prisoners of war would not be applied
to Soviet prisoners of war because the USSR had not ratified the
convention.'® In expressing his non-concurrence, Admiral Canaris,
Chief of the German Secret Service, correctly pointed out that not-
withstanding the fact that Russia was not a par[x to the convention,
the customary principles of international law as to treatment of pris-
oners of war nevertheless remained applicable.?? In apprmmg the
decree Field Marshal Keitel wrote: “The objections arise from the
military concept of chivalrous warfare. This war is the destruction of
an ideology. Therefore, I approve and back the measure,”?}

The extent to which this decree was carried out was attested by
Rosenberg, Reichs Minister for Fastern Territories, who reported to
Keitel in February 1942 that:

The fate of the Soviet Prisoners of Warisa, . . tragedy of the

17 AT 82, 192% GPW Convention. The failure of the Soviet Union to ratify the 1929 GPW
Convention, however, was soon to show that more than a mere rejection of the general
participation clanse was required,

DR pER, THE RED CROSS CONVENTIONS 23 (1958).

U INTFRNATION AL MILITARY TRIBUN AL, TRIAL 0F MaJOR WAR CRIMINALS BFFORE [HI
INTERNATIONAL MILITARY TRIBUN AL 232 {1947) [hereinafter cited as 1 TRIAL OF Major WiaR
CrIMINALS), Ttis to be ubserved that in June 1941, the USSR advised the principal neutral states
that it would comply with the pravisions of the 1929 GPW Convention with respect ta German
invaders provided Germany observed the convention with respect to the USSR, See DRAPER.0p
cit. supra note 18, ar 50,

207 TRIALOF MaAJOR WaR CRIMINALS 232, As to these principles he stated: “Since the [&th
Century there have gradually been established along the lines that war captivity is neither
revenge nor punishment, but solely protective custody, the only purpose of which is to prevent
the prisoncr of war from further participation in the war. The principle was developed in
accordance with the view held by all armies that it is concrary to military tradition to kill and

injure helpless people. . . The decrees for the treatment of Soviet prisoners of war . are
based on a fundamentally different viewpoint.”
21 1bid.
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greatest extent. . . . A large part of them have starved or died because
of the weather. . . . The camp commanders have forbidden the
civilian population to put food at the disposal of prisoners and they
have rather let them starve to death.

In many camps when prisoners of war could no longer keep up
the march because of hunger and exhaustion, they were shot before
the eyes of the horrified population. . . .

In Sachsenhausen alone, 60,000 Soviet prisoners of war died of
huréger, neglect, torture, and shooting during the winter of 1941-
42,

Although the maltreatment of prisoners taken on the western front
never approached this magnitude, there were nevertheless many
grave departures from minimum standards.?® The gross maltreatment
of prisoners of war constituted a major portion of the indictments of
the Germans and Japanese who were accused before the International
Military Tribunals at Nurnberg and Tokyo and before the national
war crimes tribunals of the Allied powers.

In other respects as well, World War II dramatically exposed the
inadequacies of the conventional and customary rules to cope with the
savagery which had been manifested during that war. Prisoner of war
status had been denied members of the Axis armed forces who surren-
dered following the defeat of their State of Origin. Prisoners of war
were not repatriated promptly and more than one million German and
Japanese prisoners were still in Soviet hands®# when the Diplomatic
Conference met in 1949. Furthermore, the dearth of precedents for
the trial of war criminals before international and national tribunals
resulted in the application of ad hoc procedural rules which varied from
state to state. The war crimes trials suffered as well from all the defects
of hasty improvisation. The failure to apply the principles of assimila-
tion in the procedures for war crimes trials resulted in severe criticism,
in many respects justified, as to the manner in which the program had
been conducted.?®

II. THE 1949 GENEVA CONVENTION RELATIVE TO
THE TREATMENT OF PRISONERS OF WAR

The deficiencies disclosed by World War II and its aftermath
caused the International Committee of the Red Cross to turn its

3274 av 231

374, ar228-32. On October 18, 1942, OKW issued a decree that Allied commando units were
to be slaughtered to the last man, whether or not armed, even if they attempted to surrender, In
March 1944, a decree was promulgated which ordered the execution upon their recapture of
escaped officers and noncommissioned officers. In March 1944, fifty RAF officers who had
escaped were killed. On numerous instances Allied air crews were handed over to civilians for
mob action,

24PeTET, CoMMENTARY [T, GPW CONVENTION 6.

23See text, VI PENAL AND DISCIPLINARY SANCTIONS, B, Penal Sanctions, infra.
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attention to their correction. In April 1949, at the invitation of the
Swiss government, delegates from fifty-nine states met at Geneva to
consider drafts of four conventions for the protection of war victims, 28
By 1962, eighty-one states, including the United States and the USSR
had ratified or acceded to these conventions.

Although there are several minor rescrvations to these conventions,
there is only one of substantive importance to the Prisoner of War
Convention—the Soviet Bloc reservation relative to the application of
the convention to convicted war criminals.??

Of particular significance are the series of articles common to all
four of the conventions which relate to the applicability of the conven-
tions, the rights and obligations of the parties and of the individuals
protected thereunder, and the execution and enforcement of the con-
ventions. Agreement as to these common articles, all fundamental in
nature, was achieved only through compromise at the cost of clarity,
Nevertheless, the adoption of these common articles without any
substantial reservation represents a remarkable achievement.?8

The 1949 Geneva Prisoner of War Convention is significant in that
it (a) provides a code of legal rules both fundamental and detailed for
the protection of prisoners of war; (b) vests in prisoners of war the
right to humane and decent treatment; (c) attempts to restrict abuses
and infringements of humanitarian principles by imposing upon the
parties the obligation to provide penal sanctions to those who commit
grave breachcs: (d) seeks to ensure thar like abuses will not occur in the
imposition of penal sanctions against offenders; (¢) recognizes that
prisoners of war owe no allegiance to the Detaining Power; (f) provides
that both the legal status and the rights of prisoners of war are to be
assimilated as closely as possible, to those of members of the Detaining
Power’s own armed forces; and (g) provides a comprehensive role for

28 These drafts had been developed successively by the International Committee of the Red
Cross, a Preliminary Conference of the National Red Cross Societics in 1946. A Conference of
Government Fxperts in 1947, and the 17th International Red Cross Conference at Stockholm in
1948, PICT L, COMMENTARY ITI, GPW CONVENTION 6, The Task of the conference was ro
replace the 1929 Geneva Convention relative to Prisoners of War and to the Sick and Wounded
in the Ficld, the 10th Hague Convention of 1907 relative to the Sick, Wounded. and Ship-
wrecked in Maritime Warfare, and to prepare a completely new convention for the protection of
civilians. /d. ac 7

27 Reservations, [1933] 6 U.S T, & O.1.A. 3467, at 3508, T.1.A.S. No. 3364,

**The Common Articles, as they appear in the 1949 GPW Convention are: Artick 1, The
absvlute and unilareral ubhgatmn to observe the convention in all circumstances: rticle 2, The
conflicts to which the conventions are applicable; Article 2, Minimum standards to be observed
in civil wars and internal conflicts; Arrick 5, The duration of applicability: Artick 6, Freedom of
states to conclude speeial agreements. not in derogation of the rights conferred on individuals;
Arsicle 7, Prohibirions against the renunciation of rights by individuals; Arvicles $-1 1, Functions
and roles of the Protecting Power, Articke 127, Duty to disseminate ext; Arricle 129, Obligation
to repress grave breaches; Articles 103-108, Duty to punish grave breaches; Articke 130, A
definition of grave breaches: and Arsicle 131, Responsibility of states, apart from individual
responsibility. for grave breaches
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the Protecting Power, the International Committee of the Red Cross,
and other relief organizations.

Before the convention could be ratified by more than a handful of
states, serious defects which either had not been anticipated or had
remained unresolved?® were to be disclosed by the Korean conflict.
The convention nevertheless, reflects a significant step forward in the
development of rules of humanitarian practice in the treatment of
prisoners of war. No international convention can be drafted so as to
preclude those who are intent on violating its principles from
rationalizing their breach on the basis of either real or fancied am-
biguity, or on alleged exceptions to its general rules. Thus it was
inevitable that there would be only partial compliance with the
Geneva Prisoner of War Convention of 1949 during the Korean
conflict as it occurred before the parties to the conflict had ratified the
conventions and before necessary implementing machinery and pro-
cedures could be established. The convention did, nevertheless, es-
tablish broad guidelines and standards which were generally recog-
nized by the parties to the conflict.

A. GENERAL PROVISIONS

Article 1, common to all four of the Geneva Conventions of 1949,
obligates the contracting parties “to respect and ensure respect for the
present Conventions in all circumstances.” The words “in all circum-
stances” made it clear that the obligations were to be undertaken
unilaterally rather than reciprocally, and that their binding effect did
not depend upon the extent to which the other parties to the conven-
tion respected their obligation thereunder.®® The convention requires
that in time of peace, all preparatory measures, including the enact-
ment of legislation necessary to repress grave breaches, be taken ®* and
that the text of the convention be disseminated by means of educa-
tional programs in both the military and the civil community 32

The terms of article 1 clearly indicate that the benefits and burdens
of the convention are to apply equally to both the aggressor and the

% Although the parties to the Korean conflict had not ratified the convention, both sides
announced their intention to apply its general principles. Neither side, however, appointed a
Protecting Power. Due to the absénce of such protection many of the principles of the conven-
tion were not fully observed. See PIcTET, COMMENTARY I1I, GPW CONVENTION 119 n, L.

Other deficiencies disclosed by that conflict were: (1) A failure to provide for the participation
in war of the United Nations and other multinational regional organizations as “Detaining
Powers"; (2) An excessive rigidity in such patemalistic provisions as the “nonrenunciation of
individual rights” which prolonged the conflict for that substantial period of time which was
required to negotiate the issue of involuntary repatriation.

SPICTET, COMMENTARY I, GPW CONVENTION 18,

31 Arts. 127, 130, 1949 GPW Convention,

32Arm. 127, 1949 GPW Convention,
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victim of aggression. An illegal war therefore was not to preclude the
applicability of the conventions to war victims.3?

B. CONFLICTS TO WHICH APPLICABLE

Article 2 of the convention provides: “[TThe present Convention
shall apply to all cases of declared war or of any other armed conflict
which may arise between two or more of the High Contracting
Partics, cven if the state of war is not recognized by one of them.”

This article resolved doubt as to the applicability of the convention
to armed conflicts which are not considered by one or all of the
belligerents as constituting a state of war.3* After World War [
numerous armed conflicts had occurred which were not considered by
the belligerents as being wars and which thus cnabled them to assert,
under the language ofe.\'isting conventions, that the provisions thereof
were inapplicable.®3

Deliberations leading to the 1949 conventions did not contemplate
or consider collective enforcement action by the United Nations and
the formation of closely integrated regional coalitions such as NATO
and the Warsaw Pact. Thus, the term “High Contracting Parties™
used in the convention left in issue the question of whether, and to
what extent, the conventions were to have applicability to interna-
tional and multinational organizations. *

Article 2°7 follows the precedent of Article 82 of the 1929 Conven-
tion and expressly excludes the general participation clause. It pro-
vides as well that the parties “shall be bound by the Convention in
relation to a non-contracting power if the latter accepts and applies the

* See DRAPER, Tiik RiD CROSS CONVFNTION 79 (1938), See also 2 OPPLNHEIM, INTFRN A
TIONAL Law 218 (Tth ed. Lauterpacht 1952} where it is stated that although the unlawful
belligerent may not have a right t exercise all the rights which traditional international law
confers. he must, during the pendency of war. reecive the mutual benefit of the humanitarian
principles. There is. however, & segment of international legal thought which would make the
rules of warfare applicable to aggressors only. and would permit the defenders to pick and choose
among the rules. See Report of Study of Legal Problems of the United Natsons, 1933 PROCEEDINGS QF
THE AN SOCY OF INT'L Law 131-35 (1953, Compare BAXTER. The Role of Law in Modern War
19353 PROCFEDINGS OF THE AM. SOCY OF INT'L Law 90 {1953).

P e Comtrntary L GPW CONVINTION 19, DRAPIR, op. it supra note 33, at
H0-11: 2 OPPENHUINM, 0p. cit. supra note 33, at 236, Article 2 of The Hague Conventinn of 1899
stated that the annexed regulations concerning the Laws and Customs of War on Land were
applicable “in case of war.” This definition was not repeated in either the Hague Convention TV
of 1907 or in the 1929 Geneva Conventions. At the time it scemed redundant to include such a
clause for the title and purpose of the conventions made it clear that they were intended for use in
war time and the meaning of war did not seem w require definition. PICTET, COMMENTARY 111
GPW CoNveNTION 19,

52 OPPENTIEIS, 9p. ¢it. supra note 33, at 293 n.l. In the Sino-Japanese conflict of 1937 when
both b:lhgenms desired a state of war, the 1929 GPW Convention was not legally applicable.

#See text, [I1 GENERAL PROTECTION OF PRISONERS O WaR, 1. Muli-Nation Commands.
w’m

“Although une of the Powers in conflict may not be a party to the present Convention. the
me ers who are parties thereto shall remain bound by it in their mutval relations,”
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provisions thereof.” There was general agreement under this language
that non-contracting parties were to be entitled to the benefits of the
convention if they adhered to it. Tt was difficult, however, to achieve
agreement as to the exact circumstances under which the contracting
parties would be required to extend the benefits of the convention to
non-contracting parties. The Canadian delegation to the conference
proposed that the convention be binding only with respect to those
non-contracting powers which complied with its provisions. The
Belgian delegation proposed that it be binding only on those non-
contracting powers which had received from a contracting party an
invitation to accept the provisions of the convention and had in fact
accepted such an invitation.*® The text which was finally adopted was
a compromise between the two proposals, one of which was consid-
ered to be too indefinite, the other too rigid. This compromise is
troublesome in that it leaves to the discretion of the contrating party
the determination of whether a non-contracting party has accepted the
convention and, if it has, whether it is applying its provisions.?®

C. CONFLICTS NOT OF AN INTERNATIONAL CHARACTER

Common article 3, undoubtedly inspired by the Spanish Civil War,
establishes certain minimum standards which would regulate civil
wars, insurrections, and other conflicts which are not of an interna-
tional character.*® With respect to such conflicts it is a “convention in
miniature.” It is the only article applicable to such conflicts when the
parties thereto fail to adopt all or part of the convention by special
agreement. This article states that persons who do not participate in
hostilities, including members of the armed forces who have laid
down their arms, are in all circumstances to be treated humanely
without adverse distinction based on considerations of race, color,
religion or faith, sex, birth, wealth, or similar considerations. Specifi-
cally, the article prohibits

2B FINAL RECORD OF THE DIPLOMATIC CONFERENCE OF GENEVA OF 1949, at 108 (1949)
[hereinafter cited as 2B FINAL RECORD).

s Since the provision involves the principle of reciprocity, it would appear that the failure of
the non-contracting party to observe a particular article would legally exempt the adversary only
from a like observance, See DRAPER, 0p. ¢if, supra note 33, at 11,

40 There is a common assumption that such conflicts are characterized by a total lack of
restraint and savagery. It is to be noted however that Lieber's enlightened code (Instructions for
the Government of Armies of the United States in the Field, GEN. O. 100, War Dep't April 24,
1863) was inspired by the American Civil War. Furthermore, in the Swiss Sonderbund War of
1847, acivil war occasioned by religious beliefs, General Dufour, the federal commander, issued
a series of rules for the army which demanded moderation and care for both prisoners and the
wounded, His proclamation of November 7, 1847, materially assisted in the rapid healing of
wounds of the conflict, His proclamation read: “Confederates, 1 place in your keeping the
children, the women, the aged and the ministers of religion. He who raises a hand against an
inoffensive person dishonors himself and tarnishes his flag. Prisoners and wounded, zbove all,
are entitled to your respect and compassion the more so, because you have often been with them
in the same camp.” Cited by DRAPER, op. ¢it. supra note 33, at 3.
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atany time and in any place whatsoever. . . (a) violence to lifc and
person, in particular, murder . . . mutilation, cruel treatment and
torture; (b{)taking of hostages, (¢) outrages upon personal dignity

. . (d) the passing of sentences and the carrying out of exccutions
withour previous judgment by a regularly constituted court afford-
ing all judicial guarantees which are recognized as indispensable by
civilized peoples.

This article also cncourages the parties to the conflict, by special
agreements, to bring all or part of the other provisions of the conven-
tion into force. Finally, and indispensably. it provides that the appli-
cation of its provisions “shall not affect the legal status of the Parties to
the Conflict.”

Article 3 postulates a substantial innovation in the law of war for it
extends the principle of international control to insurrections and
rebellions, matters which had theretofore been considered as being
essentially domestic in character. Itis not surprising, therefore, thatit
took twenty-five meetings to achieve agreement on this article. *! Its
ultimate adoption and ratification without a single reservation is an
affirmation in principle of the view that: “the observance of funda-
mental human rights has, insofar as it is the subject matter of legal
obligations, ceased to be one of exclusive domestic jurisdiction of
States, and has become one of legitimate concern for the United
Nations and its members."” 42

Substantively, the obligations of the article are not revolutionary
and as the International Committee of the Red Cross has pointed out,

It merely demands respeet for certain rules, which are already
recognized as essential in all civilized countries, and were embodied
in the national legislation of the States in question, long before the
Convention was signed. What Government would , .. claim be-
fore the world, in case of civil disturbance which could justly be
described as mere banditry, that, Article 3 not being applicable, it
was entitled to leave the wounded uncared for, to torture and
mutilate prisoners, and to take hostages? 42

Numerous troublesome problems, however, have arisen incident to
its applicability,** the criteria which are to be used to distinguish an

2B FINAL RECORD 9-19, 40-48, 75-79, 82-84, 90, 93-95, 97-102: PICTET, COMMENT ARY
LI, GPW CONVENTION 28-34.

21 OPPENHEIN, INTERNATIONAL Lawt 740 (8th ed. Lauterpacht 1955)

BPCTET, COMMENTARY T1L, GPW CONVINTION 36,

1 The entitlement of the United States military personnel captured in Laos and Vietnam to
POW status is not clear. The United States military personnel are present in an advisory
capacity only, pursuant to the request of the Royal Laotian Government and the Government of
the Republic of Vietnam, The United States does not consider itself to be a party to cither
conflict, Although the rebels consider the conflict in Laos to be a domestic one. the Roval
Laotian Government has publicly denounced an extensive and aggressive participation in the
conflict by troops from the Democratic Republic of Vietnam, There is also substantial evidence
that troops from the Democratic Republic of Vietnam are actively participating in the conflict in
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“internal conflict” from mere banditry,*® and the possibility that
recognition of belligerency in an extensive civil war may be considered
as invoking the entire convention.*® As article 3 does not “affect the
legal status of the Parties to the Conflict,” recognition of belligerency
is not to be implied by its application. The legitimate government
therefore may continue to try and punish captured rebels but they
must be accorded a fair trial. Absent such asaving clause, itis doubtful
that any agreement thereon could have been achieved.

D. CATEGORIES OF PERSONS ENTITLED TO PRISONER OF
WAR TREATMENT

The 1949 Geneva Prisoner of War Convention vests specific inal-
ienable rights and imposes particular immutable obligations upon the
Detaining State, the State of Origin, and upon the prisoner of war
himself.*” An individual to be treated as a prisoner of war must not
only have “fallen into the power of the enemy,” but must be in one of
the categories enumerated in article 4.#% Persons who are not pro-
tected by the Geneva Prisoner of War Convention would, however,
be entitied to the protection afforded either by the Geneva Conven-
tion for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field; the Geneva Convention for the Ameliora-
tion of the Condition of the Wounded, Sick and Shipwrecked Mem-
bers of Armed Forces at Sea; or the Geneva Convention Relative to the
Treatment of Civilian Persons in Time of War.*°

the Republic of Vietnam, All of the states which are alleged to be participating in the Lactian and
Viernamese conflicts, Laos, the Democratic Republic of Vietnam, the Republic of Vietnam,
and the United States, are all signatories to the 1949 Geneva Conventions. Under these
circumstances it would appear that legally the conflicts in both Laos and Vietnam are interna-
tional rather than domestic conflicts, If considered to be an international conflict, then captured
United States personnel, as persons accompanying the Royal Laotian Armed Forces and the
Forces of the Republic of Vietnam, would be entitled to prisoner of war status under either
Article 4A(d) or 4A(4) of the 1949 GPW Convention. If the conflicts are viewed as being
domestic in nature and absent an agreement berween the contending parties to apply all of the
provisions of the 1949 GPW Convention, captured United States military personnel would be
entitled only to the protection specified in Article 3 (humane treatment) of the 1949 GPW
Convention. See PICTET, COMMENTARY TII, GPW CONVENTION 22-23; 2 OPPENHEIM, 0p. cit.
supra note 33, at 209-12, 370-71.

1% Neither France nor the United Kingdom considered article 3 to be applicable in Algeria,
Malaya, Kenya, and Cyprus. See DRAPER, op, ciz. supra note 33, at 14, For an extensive
discussion of such criteria see PICTET, COMMENTARY 1II, GPW CONVENTION 35-38.

*¢In 2 OPPENHEIM, 6p. cit. supra note 33, at 370-72, the view is expressed that recognition of
belligerency makes what would otherwise be an internal conflict, one of an international
character. Cf. DRAPER, op. ¢it. supra note 33, at 16, who is of the opinion that this view is
untenable in the light of the clause which encourages special agreements to invoke the other
provisions of the convention,

47 Arts, 6, 7, 1949 GPW Convention.

48 article 5, 1949 GPW Convention provides that the convention is to apply “from the time
they have fallen into the power of the enemy until their final release and repatriation.”

¥ 2A FiNaL RECORD OF THE DIPLOMATIC CONFERENCE OF GENEVA OF 1949, at 848 (1939)
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\ significant amplification of the categories of persons entitled to
prisoner of war status was effected by the 1949 Geneva Prisoner of
War Convention. Article +A(2), like Articles 1. 2, and 3 of the Hague
Regulations of 1907, accords prisoner of war status to members of the
armed forces and to members of volunteer corps and militia who (1)
arc commanded by a person responsible for their acts or omissions, (2)
display a fixed distinctive emblem recognizable at a distance. (3) carry
arms openly, and (4) conduct their operations in accordance with the
laws and customs of war.

Additionally, article 4 continues in effect the protection accorded
by the 1929 GPW Convention to camp followers and to members of a
levée en masse **—i.e. those inhabitants of an unoccupicd territory who
on the approach of the enemy spontancously take up arms to resist the
invaders,

New categories protected by the 1949 GPW Convention include
members of organized resistance movements, even those in occupied
territory, if they meet the test established by article $A(2). Superfi-
cially, it would appear that the inclusion of members of organized
resistance movements in occupied territory within the categories of
protected personnel is a substantial departure from pre-existing inter-
national law. On analysis, however, it becomes clear that as a practical
matter the prerequisites that members of such movements, or parti-
sans, bear distinctive insignia recognizable at a distance and that they
carry arms openly, preclude its cffective utilization. Only rarcly will
members of organized resistance movements in effectively controlled
territories be able to comply with all of the conditions which arc
prerequisite to entitlement under the GPW Convention for to ac-
complish their mission they must work secretly, wear no uniforms,
conceal their weapons, and withhold their identity prior to their
strike.®' Members of organized resistance movements in occupied
territory who do not qualify as prisoners of war are, however, entitled
to the protection of the Civilians Convention.*? [t is to be noted in this

[hereinafter cited as 2.4 FINAL RECORD]L THE GENEVA CONVENTIONS OF 12 AUGLST 1949,
COMMENTARY TV GENEY 8 CONVINTION RITATIVE TO THL PROTECTION OF CIVILTAN PrR.
SONs N TiiE oF WaR 50 (Pictet ed. 19358) [hereinafter cited as Proret, CoMMeNTIry [V,
Coarnw ConvenTIoN] Although an individual who has taken partin hostilitics but whao is not
entitled to prisoner of war status may be treated as a war criminal, he does not thereby lose his
entitlement t the protection specified in Articles 64 tu 66 and 71 to 73 of the Civilian
Convention.

M Are 81,1929 GPW Convention. See also Art, 2, Hague Regulations of 1907

# DRAPER, p. ¢iz. supra note 33, at 52, Sce also PICTET, CONMENTARY 111, GPW CONVEN-
TION 52-61.

3 See note 30 supra and Arts. 6+ to 78 of the Civilian Convention. Article 68 of the Civilian
Convention provides in part that the death penalty may be adjudged only "w here the person is
guilty of espionage . . . serious sabotage against the military installations of the Oceupying
Powerorofan intentional offence which caused the death of one or more persuns. provided that
such offences were punishable by death under the law of the occupied territary in force before
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connection that the Diplomatic Conference rejected a proposal which
would have extended the provision of the Jevée en masse to uprisings in
occupied territory 8® partly because of the special provisions for or-
ganized resistance movements.>* It also rejected a proposal which
would have extended the protection to individuals who, not being
parties to a Jevée en masse, took up arms against an unlawful aggressor,
The conference concluded that such individuals who were not a part
of an organized resistance movement or of a Jevée en masse, should
remain unprivileged belligerents. It was recognized that once an
illegal war was commenced it must for all purposes be governed by the
laws and customs of war. It was considered that any derogation from
the rules of war for this purpose would lead to anarchy.*®

E. PERIOD OF PROTECTION

Under Article 5, the provisions of the GPW Convention are to
apply to prisoners of war “from the time they have fallen into the
hands of the enemy until their final release and repatriation.”*¢ Al-
though this article was intended to remove any ambiguity as to the
precise moment when an individual's status as a prisoner vested, the
commencement of protection in fact depends upon the determination
of two separate and distinct factors: the moment at which an enemy
may no longer be lawfully attacked; and the moment at which the
rights and obligations to which prisoners of war are entitled become
vested.

Under the customary rules of war, protection from attack begins
when the individual has ceased to fight, when his unit has surren-
dered, or when he is no longer capable of resistance either because he
has been overpowered or is weaponless.3” These conditions will not
always coincide in point of time with the actual assumption of physical
custody by the captor state.*® A soldier who has laid down his arms or

the eccupation began.” The United States and the United Kingdom have filed reservations,
reserving the right to impose the death penalty without regard to whether it was authorized by
law in force at the rime the occupation began

#34[A]/evée does not caver the case of an uprising after the enemy has occupied the partof the
national territory concerned. Thus, before an invader crosses the national frontier, the whole
able-bodied population may constitute a levée en masse. After invasion and occupation no Jevée en
masse can take place in the area occupied, but there may be a /evée en masse in the areas forward of
the enemy and not yet occupied.” Thus after invasion, the provisions of the convention with
respect to organized resistance movements take effect. DRAPER, gp. cit. supra note 33, at §3.

342 OPPENHIEM, 0p. cit. supra note 33, at 372,

>®Gurieridge, The Geneva Convention of 1949, 26 BRIT. YB. INT'L L. 294 (1949).

5¢This article provides further that “should any doubt arise as to whether persons, having
committed a belligerent act and having fallen into the hands of the enemy, belong to any of the
categories [of personnel] enumerated in Article 4, such persons shall enjoy the protection of the
.. . Convention until such time as their status has been determined by a competent tribunal.”

#7FLORY, PRISONERS OF WaR 39 (1942)

6 The distinction between exemption from attack and prisoner of war status may be illus-
trated by the case of United States v, Kraukoreit, 59 Bd. of Rev, 7(1946), 5 BULL. JAG(ARMY)
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whose command has been surrendered may no longer be attacked, but
responsibility for his maintenance and treatment as a prisoner of war
cannot be fixed on the captor state until it has assumed physical
control, The Brussels declaration of 1874 avoided a direct statement as
to the precise moment at which prisonership commenced, but did so
indirectly by defining prisoners of war as lawful and disarmed
enemies. There was, however, no precise conventional rule which
fixed the commencement of prisonership.®® Article 1 of the 1929
Geneva PW Convention approached the matter obliquely. Tt states
that the convention applies to the persons mentioned in Articles 1, 2.
and 3 of the 1907 Hague Regulations “who are captured by the
enemy.” Tt thus recognizes that custody is a condition precedent to
prisoner of war entitlement.

In recognition of the meager facilities which are available for the
processing of prisoners of war in maritime and aerial warfare, the 1929
Convention carefully provided that the convention applied:

to all persons belonging to the armed forces of belligerents who are
captured by the enemy in the course of maritime or aerial warfare,
subject to such exceptions {derogations) as the conditions of such
capture render inevitable. Nevertheless, these exceptions shall not
infringe the fundamental principles of the present Convention;
they shall cease from the moment when the captured person shall
have reached a prisoner of war camp.®°

Experience in World War I1 confirmed the fact that the conditions
which necessitated exceptions to the full application of the convention
in maritime and aerjal warfare also existed in fluid combat situa-
tions.®! The International Committee of the Red Cross proposed that

262 (1946). German military forces in ltaly surrendered as of May 2. 1945, On May 6, 1935,
bhefore their unic had been taken into custady, the three accused murdered a fellow soldier. After
they came under Allied control the accused were tried by a United States general court-martial
for murder in violation of Article of War 92, The Board of Review held that the accused were not
subject to military law under Article of War 2 until they became prisoners of war, and held that
they did not become such prisuners until they were acrually taken into Allied custody. Accord-
ingly. they did nut vinlate the Articles of War. Beeause the vienm was also a member of the
German forces. the offense was not a violation of the law of war. Tt was, however. held to be a
violation of Tralian law which the United States forces had a right to enforce in view of Traly's
status as an occupiced country. Fven if [talian law could not be enforced with respect to German
forces in lraly during hostificies (e.g.. Coleman v. Tennessee, 97 U.5. 509 (1878)), it became
enforceable against them upon the unconditional surrender of the German forces on May 2,
1943

" See FLORY. 0p, cir, supra note 57, at 39,

BUArt. 142), 1929 GPW Convention

& After the Dicppe landing in 1942, the Canadian forces handeuffed German prisoners for
some hours in order to prevent escape. A waive [1ic] of reprisals and counter-reprisals followed
On that occasion, the British government took the view that the convention was not applicable to
caprured personnel as long as they were still on the battlefield. Picrer, CoMukN TRy ITL GPW
CONVUNTION 73-74. There is considerable merit in the British position, If. in the tense
circumstances which prevail in such fluid battle conditions as commando raids and airborne
operations. the capturs are denied the right to provide for their own security by handeufing
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the exceptions which were specified in the 1929 Convention should be
extended to all warlike operations. This proposal would have resulted
in a waiver of technical provisions without any impairment of funda-
mental principles. The conference, however, feared that any express
distinction between fundamental principles and technical provisions
might lead to an interpretation that the latter provisions were in fact
optional. Article § as finally enacted provides that the convention in its
entirety “shall apply to the persons referred to in Article 4 from the
time they fall into the power of the enemy and until their final release
and repatriation.” 82

Under this text it will be noted that a Detaining Power is now
precluded from relaxing the standards fixed by the convention in the
event the State of Origin capitulates unconditionally as did Germany
in 1945,

Article 6 of the convention prohibited the parties to the conflict
from alienating any of the rights which it confers upon a prisoner of
war, and article 7 of the convention precludes the prisoner himself
from renouncing the rights which the convention accords to him. The
text of articles 5 and 7 considered together makes it clear that a
prisoner of war is himself precluded from changing his status prior to
the time of his final release and repatriation.®?

F. ENTITLEMENT OF DESERTERS AND DEFECTORS TO
PRISONER OF WAR STATUS

A question of significant importance, that of the entitlement of
deserters and defectors to prisoner of war status, has arisen due to the
imprecision of the language of Article 4 of the GPW Convention. As
to military personnel article 4 provides that:

A.  Prisoners of War, in the sense of the present Convention,
are persons belonging to one of the following categories, who bave
fallen into the power of the eneng:

(1) Members of the armed forces of a Party to the Conflict, as
well as members of the militias or volunteer corps forming a part of
such forces,

The term “fallen into the power of the enemy” replaced the term
“captured by the enemy” which had been used in the 1929 Conven-
tion. % Tt is clear from the fravaux preparatoires that this new terminol-

prisaners, there is great danger that the prisoner will be shot “while trying to escape” or “in self
defense.”

% See PICTET, COMMENTARY 1[I, GPW CONVENTION 74,

% The provisions of the 1949 GPW Convention which preclude prisoners of war from
voluntarily renouncing their rights have been construed as precluding them from renouncing
their status as prisoners of war in order to return to a civilian status or to join the armed forces of
the Detaining Power. U, S, DEP'T OF ARMY, FM 27-10, THE Law OF LAND WARFARE para. 49
(1956) [hereinafter cited as FM 27-10].

84 Are. 1, 1929 GPW Convention
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ogy was intended to be maore comprehensive than that which had been
utilized in the 1929 Convention. It was intended to encompass at least
two additional classes of soldiers: those who are surrendered as a result
of a national capitulation or armistice (referred to as “surrendered
enemy personnel” during World War II),% and those who were
present in the territory of the enemy at the outbreak of hostilities. %
Was it, however, intended to cover persons who deserted their armed
forces prior to their capture or surrender, or persons who at the time of
their capture or surrender expressed a desire to serve the Detaining
Power. Neither the convention nor its travaux preparatoires refer ex-
pressly to such persons.

For the purpose of this study a deserter is defined as a soldier who
voluntarily abandons his force to avoid combat or for some other
purpase, but who, az the time of bis capture or surrender, has neither the
intent nor the desire to sever his allegiance to his country, to bear arms
on behalf of the Detaining Power, or to otherwise actively assist the
Detaining Power in its military operations. A defector is defined as a
soldier who voluntarily abandons his forces either for the purpose of
bearing arms on behalf of the Detaining Power or to otherwise partici-
pate in military operations of the Detaining Power, or whoar the time of
his capture or surrender, makes known his previously formulated and
present intent to bear arms on behalf of the Detaining Power or
otherwise actively to participate in the military operations of the
Detaining Power.

The status which is to be accorded deserters and defectors is of
particular importance for it will determine, among other matters, the
type of employment which may be required of them, their possible
utilization as combatants against their own or other countries, their
entitlement to repatriation, and their eligibility to asylum as political
refugees upon the conclusion of hostilities. The treatment of defectors
is a matter of considerable significance because of the possibility that
in future conflicts ideological and political considerations will occa-~
sion widespread defection. Under these circumstances states will be
inclined to deny deserters and defectors prisoner of war status, par-

9 See 2A FINAL RECORD 237; PICTET, CoMMENTARY III, GPW CONVENTION §0, 75-76.
See also Picter, Les Conventions de Geneve, | RECULIL DES COURS, ACADEMIE DE DROIT INTER-
NATIONALE 79, At the conclusion of World War II, the German and Japanese troops which had
been taken into Allied custody as a result of the mass capitulation of the Axis armed forces and
the surrender of the Axis states, were not accorded prisoner of war status and were denominated
as "surrendered enemy personnel.” The Allies took the view that unconditional surrender gave
them as Deraining Powers a free hand as to the treatment they could accord military personnel
who had fallen into their hands following capitulation. Among the disadvantages suffered by
such personnel were that their personal effects were impounded without a receipt, officers
received no pay, and enlisted persons, although campelled to work, received no wages. In penal
proceedings they were not entitled to the benefits of the 1929 GPW Convention,

882\ FINAL RECORD 237,
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ticularly if such action will make available to them, but not the enemy,
the services of a substantial number of enemy personnel.

The entitlement of deserters and defectors to prisoner of war status
depends in large part upon the interpretation which is given to the
words “fallen into the power of the enemy.” Properly, these words
must be interpreted in the light of the overall objectives of the confer-
ence, the intent of the conferees, the circumstances existing at the time
of the negotiation of the convention, the evils which the conference
intended to obviate and, if appropriate, the prevailing practice of
states with respect to the status of such persons prior to the 1949 GPW
Convention.

Ifthe GPW Convention is interpreted as being applicable to desert-
ers and defectors, they being persons who have “fallen into the power
of the enemny,” they would, as prisoners of war, be ineligible for either
voluntary or involuntary service as combatants. They would also be
exempt from forced labor with respect to those categories of work
which are proscribed by Articles 50 and 52 of the GPW Convention.®7
If the GPW Convention is interpreted as being inapplicable to them
their status would, in almost all circumstances, be that of protected
persons under the provisions of Article 4 of the Civilians Conven-
tion.%8 This article provides:

Persons protected by the Convention are those who, at a given
moment and in any manner whatsoever, find themselves, in case of
a conflict or occupation, in the hands of a Party to the conflict or
Occupying Power of which they are not nationals. .

Nationals of 2 State which is not bound by the Convention are
not protected by it. Nationals of a neutral State who find them-
selves in the territory of a belligerent State, and nationals of a
co-belligerent State, shall not be regarded as protecteq Ts0ns
while the State of which they are nationals has normal diplomatic
representation in the State in whose hands they are.

87For the text of Articles 50 and 52, 1949 GPW Convention, see note 122 infra.

%It has been said that Article 4 of the Civilian Cenvention confirms a general principle that
“Every person in enemy hands must have some status under international law: he is either a
prisoner of war, and, as such, covered by the Third Convention [GPW], a civilian covered by
the Fourth Convention [Civilian Convention], or again, a member of the medical personnel of
the armed forces who is covered by the First Convention. There is no intermediate status;
nobody in enemy hands can be outside the law. We feel that this is a satisfactory solution—not
only satisfying to the mind, but also, and above all, satisfactory from the humanitarian point of
view.” PICTET, COMMENTARY IV, CIVILIAN CONVENTION 51,

Although the issues of entitlement to prisoner of war status and repatriation are separat¢ and
distince ones, it is to be noted that generally protected persons enjoy the same rights to
repatriation under the Civilians Convention as that enjoyed by prisoners of war under the GPW
Convention. It is to be noted as well that as a matter of practice states have generally granted
asylum to deserters and defectors, as they have to prisoners of war—particularly when the
provisions of an armistice agreement or those of a treaty of peace failed to immunize them from
punishment by their state of origin for their desertion or defection. See Schapiro, The Repatria-
tion of Deserters, 29 BRIT. YB. INT'L L. 310 (1952},
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Persons protected by the Geneva Convention for the Ameliora-
tion of the Condition of the Wounded and Sick in Armed Forces in
the Field of August 12, 1949, or by the Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of August 12, 1949, or by the
Geneva Convention relative to the Treatment of Prisoners of War
of August 12, 1949, shall not be considered as Erutected persons
within the meaning of the present Convention.®®

The Civilian Convention specifies, as does the GPW Convention,
that special agreements may not adversely affect the situation of
protected persons, nor restrict their rights under the convention.™
and that such persons may not under any circumstance “renounce in
part or in entirety the rights secured to them by the Convention,” ™!
Although this convention expressly prohibits an occupying power
from compelling a protected person to serve in its armed or auxiliary
forces,” it permits a protected person voluntarily to enlist in the
enemy's armed forces.™

Article 4 of the GPW Convention is susceptible to at least three
interpretations with respect to the categories of military personnel
who are entitled to prisoner of war status.”® First, // military person-
nel who are in the custody of the enemy. Second, all military person-
nel in the custody of a capturing force excepr deserters and defectors.
Third, all military personnel in the custody of a capturing force—
irrespective of the manner by which custody is effected—except those
who advise the Detaining Power at the time they are taken into
custody of their intent and desire to serve in the armed forces of the
Detaining Power or to participate in activities which will foster the
war effort of the Detaining Power.

States in determining which of these interpretations they are to
adopt will be confronted with considerations of serious import. If
deserters and defectors are to be considered as excluded from prisoner
of war status, an unscrupulous belligerent may assert, contrary to

%% The protection provided by the Civilian Convention commences with the outset of the
conflict or oecupation, See Art. 6. Civilian Convention. Generally, in the territary of the parties
to the conflict its application terminates upon the close of military operations and, in the case of
occupied territory. one year after the general close of military operations. The occupying
power, however, is bound for the duration of the occupation, to the extent that it exercises the
funetions of government in such territories, by the provisions of Articles 1t0 12, 27, 29t 34, 47,
49. 5110 53,39, 61 to 77, and 143 of the Civilian Convention, See Art. 6, Civilian Convention,

" Art, 7, Civilian Convention

T An. 8, Civilian Convention

" Art. 51, Civilian Convention, Article 147, Civilian Convention, states that a breach of this
obligation constitutes a grave breach of the convention,

7S Such enlistments, however, may not be the result of pressure or propaganda. Art. 7. 1949
GPW Convention. Under Articles 5 and 7 of the 1949 GPW Convention. prisoners of war are
denied the right to voluntarily enlist in the enemy’s armed forces,

" See Clausc, The Status of Deserters Under the 1949 Genera Prisoner of War Convention, 1961
MiLITary Lo Ry, 15, 36,
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fact, that large numbers of prisoners who have passed into their
custody are deserters or defectors and, as such, not entitled to
prisoner of war status.”® Proof to the contrary in time of combat would
be difficult, particularly if a full and immediate investigation of such
cases is infeasible or is not permitted.

States which in good faith adopt a policy which denies prisoner of
war status to persons who are in fact deserters and defectors run the
danger that under the guise of a similar policy an enemy state may
attempt to justify its illegal conduct by the simple expedient of
classifying any and all prisoners as deserters and defectors. On the
other hand should states adopt the policy of according deserters and
defectors POW status they would thereby deprive themselves of
valuable military resources and other important advantages.

As indicated, neither the text of the GPW Convention nor its
travaux prepararoires reflect the specific intent of the conferees as to the
entitlement of deserters and defectors to the protection of the GPW
Convention.” However, the travaur preparatoires are clear that the
words “fall into the power of the enemy” were not intended to be
identical in their effect to the words “captured by the enemy” 7 as
used in the 1929 Convention. Further, the words “fall into the power
of the enemy” were not intended to encompass only those whose
surrender or capture was involuntary.”®

As a practical matter soldiers who desert in order to avoid the
conflict, but who are captured, do in fact fall involuntarily into the
hands of the enemy just as much as do other prisoners who are
captured or are surrendered. ™ Logically, there is no reason why those
who desert to avoid the conflict and who fall into the hands of the
enemy either voluntarily or involuntarily should be denied POW
status while captured or surrendered defectors #° are vested with such
a status. It is clear that it was not intended that the convention would

75 An interpretation which would exclude from prisoner of war status all military personnel in
the custody of a Detaining Power who voluntarily sever their allegiance to their country and who
assist the Detaining Power in its war effort, is considered to be unsupportable under the
provisions of Articles 5 and 7 of the 1949 GPW Convention and the intent and objectives of this
convention,

8 Gee GARCIA-MORA, INTERNATIONAL Law AND ASYLUM A4S 4 HUMAN RIGHT 103 (1936}
which is of the view that deserters were deliberately omitted from the categories of persons who
are to be entitled to prisoner of war status under Article 4 of the 1949 GPW Convention and that
as such they constitute a special category of persons.

7" See Clause. supra note 74, at 31; Gutteridge, The Geneva Convention of 1949, 26 BRIT. YB.
INT'LLL. 294, 312-13(1949); Yingling & Ginnane, The Geneva Convention of 1949, 46 AM. J. INT'L
L. 393, 401 (1952).

782 AFINAL RECORD 237; PICTET, COMMENTARY IIT, GPW CONVENTION 50; Schapiro, The
Repatriation of Deserters, 29 BRIT. Y8. INT'L L. 310, 323 (1952}

" Schapiro, supra note 78, at 323 states that “a soldier who surrenders is just as much

‘captured’ as any other prisoner. . . "

50 Those who as of the time of their surrender or tapture express their previously formulated
intent to defect, they having been incapable theretofore of effectuating this intent because of
their inability to free themselves from the physical control of their forces.
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be used as a means of punishing deserters and defectors by denying
them POW status.® On the contrary it was the objective of the
convention to serve the cause of humanity and to insure by its provi-
sions the general well-being of all prisoners. The inclusion of deserters
and defectors as persons entitled to POW status would not be incon-
sistent with this objective and would perhaps best insure that the
rights visualized for prisoners of war would neither be frustrated by
contrivance nor be voluntarily alicnated by the prisoners of war
themselves. Furthermore, an interpreration which accords to desert-
ers and defectors POW status would leave no gap under which an
unscrupulous Detaining Power could, under the guise of compliance
with the convention, deny to any captured or surrendered military
personnel in its hands prisoner of war status on the basis of its
unfounded assertion that they were in fact deserters or defectors, €2

One authority who considers that the 1949 GPW Convention enti-
tles deserters and defectors to POW status has stated that: “ A member
of the armed forces of the enemy who comes into the hands of a
detaining power, from whatsoever motive and by whatever means.
must be held as a prisoner of war and cannot leave his status as such.
because he is powerless to surrender it.” %2

During the second meeting of the GPW drafting committee at
Geneva, Mr. Wilhelm, a member of the legal staff of the International
Red Cross, explained to the conferces that the conference of govern-
ment cxperts held at Geneva in 1947, had approved the suggestion
“that the words ‘fallen into the enemy hands’ had a wider significance
than the word ‘captured’ which appeared in the 1929 convention, the
first expression also covering the case of soldiers who had surren-

It may be noted in this connection that deserters and defectors are not considered by the
nations from W hose forces they desert or defect as having lost. because of their conduct, their
status as members of their armed forces, and thac nations have uniformly held conduct nf this
nature to be punishable under their domestic law as military offenses. Clause, supra now 74, at
30. In any event. national legislation concerned with the punishment of these offenses is
conclusive neither as to their continued military status nor as to their entitlement to prisoner of
war status while they are in the hands of a Deraining Power under cither the 1949 GPW
Convention or the Civilian Convention.

#2 See 2B FIN AL RECORD 1718, In opposing the attempt of the French and British delegares to
modify the text of Article 7 so that POWs would be permitted to enlist in the armed forces of a
Deraining Power, the Norwegian representative observed that it would be very difficult to prove
that cuercion or pressure had been used to obrain from a prisoner his renunciation of rights under
the convention as the Detaining Power could always assert that it had been freely obtained and,
for thar matter. could also obrain, with little difficutey a confirmation of that assertion from che
prisuner himself. This same possibility would exist if the convention were interpreted as
denying deserters and defectors prisoner of war treatment

#2 Letter from Professor R. R, Baxter to J. W, Brabner-Smith, Fsq. dated October 20, 1458
commenting upon a study prepared by the 2ddressee on the “extent to which friendly pv.rmnnr.[
of an cnemy nation, including surrendered military personnel, can legitimately be employed to
assist the war effort of 2 nation as combatants, guerillas. or otherwise.” In this letter he
recognizes that his view on this matter is contrary to that expressed by Wilhelm and Draper
(File JAGMW 19387580, Oct. 31, 1938, Office of The Judge Advocate General of the Army.)
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dered without resistance or who had been in enemy territory at the
outbreak of hostilities . . . .”8¢Inalaterarticle in which he amplified
his views as to the entitlement of deserters and defectors to prisoner of
war status he stated:

In effect we have seen that it [GPW Convention] must in accord-
ance with Article 4A be applicable to military personnel who fall
into the power of the enemy. The term ‘fall’ sbowss clearly that it applies
to0 military personnel who pass into the power of the enemy not by rheir own
volition but because of a force exterior vo themselves, because rhey are forced
todo so. This conclusion is applicable to military personnel captured
during combat as well as to those who surrender or capitulate, it
being impossible for them to continue to fight.

This reasoning based on the letter to the convention itself, corre-
sponds to that which flows from its general economy or its spirit. it
is established essentially to protect the combatants who, even upon

falling inso the bands of the enemy, maintain the sentiment of remaining
faité{il 20 the army that they bave served, and not those who, like deserters,
decide to abandon the fight and their country . . . . Many of its [GPW]
articles such as the disposition concerning the communication of
names, to repatriation, to financial resources, to the protecting
power clearly imply a certain continuity of fidelity between the
prisoner and his country of origin; it is difficult to visualize how all
of these clauses could be applied to those who wish to sever their
allegiance . . . %

Although this statement can be read as denying prisoner of war
status to deserters, and to those captured or surrendered personnel
who as of the time of their surrender or capture do not desire to remain
faithful to their country, Wilhelm concludes that the term deserter
“must be reserved for those military personnel who place themselves
voluntarily under the power of the enemy and who from the very
beginning, have clearly manifested their intention to sever their al-
legiance with the country under which they have served.”®® Such
deserters (defectors) in his opinion, need not be accorded prisoner of
war status under the convention.®” This view which places all desert-
ers and some defectors in a prisoner of war status finds no express
support in the rravaux preparatoires.

There is no sound reason why a defector who had perfected his

8423 FINAL RECORD 237.

85 Wilhelm, Peut-on Modifier le Statut des Prisonnaires de Guerre? 1953 REVUE INTERNATIONALE
Dk 1.a CROIX ROUGE 681, (Emphasis added.)

8874, at 683,

®7]t is evident that the category of personnel which he describes are defectors, and not
deserters who merely leave their duties intending to remain away permanently or indefinitely
and who have no intention of severing their allegiance to their country or of cooperating with the
Detaining Power. Mr. Wilhelm's view that those provisions of the convention which refer to
“the communication of names, to repatriation, to financial resources to the protecting power”
imply “a certain continuity of fidelity between the prisoner and his country of origin,” finds no
support in either law or practice. There is no international law of desertion and national laws do
not generally deprive deserters or defectors of their nationality.
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escape from his own forces should be allowed to serve the Detaining
Power, while a person who intended to defect, but who was unable to
effectuate this intent prior to the time of his surrender or capture
should be denied this right.

It is Mr. Draper’s view that:

Those who desers their own forces and give themselves up to the enemy as
defecrors do not, it is thought, fall into the power of the enemy’ for they bave
voluntarily put themselves into bis powser, and have not been captured. The
important consequence may follow that such defectors, not being
entitled to prisoner of war status, are not entitled to the rights
conferred by this [Prisoner of War] Convention and may therefore
volunteer to do pro aganda work, broadcasting, television per-
formances, etc., without there beinsg any question of renouncing
their rights under the convention.®

It appears that Draper uses the word “defectors” to describe prisoners
who for any reason disassociate themselves from their forces and give
themselves up to the enemy. Under this view it would appear that no
deserter or defector would be entitled to POW treatment.

It is likely that had the GPW conferees been required to provide
expressly for the status of deserters and defectors they would have
supported the view that all deserters but no defectors were covered by
Article 4A of the GPW Convention.®® This view reflects the treat-
ment accorded these categories of personnel under customary interna-
tional law . #°

Since the 1949 GPW Convention is subject to several interpreta-
tions on the issue of the entitlement of deserters and defectors to POW
status, action should be taken now by the signatories to clarify this
matter.?*® The Swiss Federal Council could be requested to ascertain
the position of all signatories on this issue. Should such an inquiry
disclose a wide divergence of opinion, the settlement of the issue

*8DRAPER, THE RED CROSS CONVENTION 53-54 (1938). (Emphasis added )

89 It is doubtful that the signatory states would have agreed to consider defectors as covered by
the 1949 GPW Convention and thereby deny themselves of the services of defectors. Since the
convention is unclear on the matter of deserters and defectors, resort to customary interational
law must be had to resolve this issue. Under customary international law deserters and defectors
were not entitled to POW treatment as a matter of law although the Detaining Power could, if it
desired, accord them this status. Furthermore, those who were accorded this status could
renounce it, See Clause, supra note 74, at 37

%9 A5 a practical matter a Detaining Power would derive little advantage from an improper
classification of prisoners of war as defectors. Deserters whom the Detaining Power forced into
combat could not be relied upon. Under an improper classification as deserter, POWs could,
however, be required to da certain work which prisoners of war may not be required o perform.

992 The United States position on this matter is not clear. FM 27-10 makes no reference to
deserters or defectors or to their entitlement to prisoner of war treatment. Paragraph 70 of this
manual states: “The enumeration of persons [those set forth in Article 4 of the 1949 GPW
Convention] entitled to be treated as prisoners of war is not exhaustive and does not preciude
affording prisoner of war status to persons who would otherwise be subject to less favorable
treatment.”
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should be sought by a multilateral treaty. Should its settlement by
means of a multilateral treaty be impossible, states, on the com-
mencement of hostilities, should seek an agreement on this matter as
well as on the measures which are to be utilized to insure the fulfill-
ment of the obligations thereunder.

G. SPECIAL AGREEMENTS

Article 83 of the 1929 GPW Convention reserved to the parties the
right to make special agreements in accordance with the practices
established during World War 1. It was contemplated that such
agreements would provide benefits greater than those provided under
the convention.

During World War II, however, the Vichy government entered
into agreements with Germany which authorized the latter to use in
German war industries French prisoners who consented to this type
of employment. The agreements also allowed the prisoners to change
their status to that of civilians.®® This practice resulted in French
prisoners being treated as slave laborers and often their exposure to
allied war raids, The U. S, Military Tribunals in the trials of Krupp,®*
Milch,®® and Flick,®* rejected the validity of the Vichy agreements as
being contrary to the spirit of the 1929 Convention and the illegal use
of prisoners of war constituted one of the counts on which Krupp and
Flick were convicted. In an effort to prevent recurrence of these
abuses, Article 6 of the 1949 GPW Convention provides that “no
special agreement shall adversely affect the situation of prisoners of
war . , . nor restrict the rights which it confers upon them.”

H. NON-RENUNCIATION OF RIGHTS

As a complement to article 1 (Application in All Circumstances),
article 5 (Duration of Application), and article 6 (Prohibition of
Agreements in Derogation of the Convention), article 7 specifies that
“Prisoners of War may in no circumstances renounce in part or in
entirety the rights secured to them by the . . . Convention.” Thus,
neither the State of Origin, nor the prisoner himself, nor the concur-
rence of both, can alter the prisoner’s status or result in a waiver of his
rights, until his “final release and repatriation.”

It is not surprising that article 7 encountered considerable opposi-

SUPICTET, COMMENTARY III, GPW CONVENTION 84.

%2 The Krupp Case, 9 TRIALS OF WaR CRIMINALS BEFORE THE NUREMBERG MILITARY
TRIBUNALS 29, 1374, 1495 (1950).

93The Milch Case, 2 TRIALS OF WaR CRIMINALS BEFORE THE NUREMBERG MILITARY
TRIBUNALS 360-61, 779-80 (1950).

94 The Flick Case, 6 TRIALS OF WaR CRIMINALS BEFORE THE NUREMBERG MILITARY TRI-
BUNALS 13, 1198, 1202 (1950).
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tion® for some conferees consider that the right to a “freedom of
choice” was a fundamental right of man.®® Despite arguments to the
contrary,®” the conference was pursuaded that in time of war, prison-
ers of war do not in fact have the mental freedom to make a free choice.
Duress could be so subtle as to be incapable of proof. The conferees
concluded that the general benefits to be obtained by the flat prohibi-
tion outweighed the hardships that could result from denying the
prisoner freedom of choice as to his status.®® Broadly speaking, article
7 is significant for it recognizes protected persons as subjects of
international law with direct rights and obligations thereunder.®®

1. FUNCTION OF THE PROTECTING POWER

A Protecting Power is a neutral state which is entrusted by a
belligerent with the protection of its interests and those of its nationals
who are in the power of a third state,'%® The safeguards of the
convention would be illusory if it were not for the functions which it
vests in the Protecting Power, Thirty articles impose functions on the
Protecting Power. These functions include among other matters, the
transmission of correspondence and information,'®* the inspection of
facilities, ' the supervision of the distribution of relief,’*® and the
representation of prisoners in judicial proceedings.'* Articles 8to 11

¥52B FINAL RECORD 17, 18, 56, 110

28 See PIcTET, COMMENTARY ITI, GPW CONVENTION 88

#7The British delegate commented acidly, “The Convention is particularly intended to give
prisoners of war the greatest possible freedom. It seems strange for a humanitarian conference to
have inserted an article stipulating that in no circumstances a prisoner of war may be allowed to
make a free choice.” The French delegate recalled that the Czechoslovak Nartional Army was
formed from among Austro-Hungarian prisoners of war held by the Allies during World War I.
2B FixaL RECORD 17. See also BENES, MY WaR Memolrs 180-218 (1928}

 See PICTET, CoMMENTARY 1T, GPW CoNVENTION 89-90. Within two years article 7 was
to haunt the delegate from the free world in connectiun with communist insistence that a
prisoner himself cannot waive his right to repatriation under article 118,

% Arts. 129, 130, 1949 GPW Convention,

19 The concept of Pro[eLnng Power originared in the 16th century when only the principal
sovereigns mai . These sovereigns claimed the right to take under the protec-
tion of their embassies foreign nationals of like culture, who were without national representa-
tion of their own. By the end of the 19th century, it became customary for states at war to request
aneutral to act as Protecting Power with particular reference to the custody of the diplomatic and
consular premises. During World War I, the role of the Protecting Power was expanded tw
safeguard the interest of prisoners of war in conjunction with the [nternarional Committee of the
Red Cross. In recognition of this experience. Article 86 of the 1929 GPW convention provided a
legal basis for the function of the Protecting Power, and vested the representative of Protecting
Powers with unrestricted access to protected prisoners of war, During World War 11, the burden
of acting as Protecting Powers was borne principally by Sweden and Switzerland, which
represented virtually all belligerents. At one time Switzerland was Protecting Power fur
thirty-five belligerent countries. PICTHT, COMMENTARY 111, GPW CONVENTION 93-95.

Y1 Arts. 12, 23, 62, 63, 66, 69, 77, 120, 122, and 128, 1949 GPW Convention.

192 Ares, 36, 78, 79, 96, and 126, 1949 GPW Convention,

103 Are. 73, 1949 GPW Convention,

19 Arts, 100~05, 107, 1949 GPW Convention,
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are the basic articles. Article 8 states that the “Conventions shall be
applied with the cooperation and under the scrutiny of the Protecting
Power whose duty it is to safeguard the interests of the parties to the
conflict.” It was also recognized that no neutrals might be available in
future wars. Accordingly, article 10 authorizes the parties, by agree-
ment, to entrust such functions to an organization “which offers all
guarantees of impartiality and efficacy.” A resolution proposing the
establishment of such an organization, however, was not adopted by
the Diplomatic Conference,!

Article 10 also provides, that whenever prisoners cease to benefit
from the activities of a Protecting Power, or of an organization, the
Detaining Power must request a neutral state or an organization to
assume the function. Should such a request prove fruitless, the De-
taining Power must request the International Committee of the Red
Cross or some similar body to assume the role, !¢

One of the reasons for the failure of a Protecting Power is the lack of
a staff and the expenses involved. The convention makes no provision
for reimbursement, leaving the matter to agreement between the
states concerned.'?”

Only inchoate provisions have been made for the contingency of an
absence of qualified neutrals. The failure to implement the provisions
for the establishment of an international organization to assume the
many important functions of the Protecting Power may leave future
war victims in the position similar to that in which prisoners of war
found themselves during the Korean conflict when no Protecting
Power functioned as such.

III.  GENERAL PROTECTION OF PRISONERS OF WAR
A, HUMANITARIAN PRINCIPLES

Articles 12 to 16 reaffirm the basic principle that prisoners of war
are in the hands of the Detaining Power and not in those of the
individuals or units which capture them; that they must at all times be
t